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Executive Summary

Reforms to the Family Law System in 2006 included the requirement that, where possible, parents were expected to genuinely try to determine their post-separation parenting arrangements using family dispute resolution. These changes created new family law pathways for families and practitioners to understand and engage with. It also meant that lawyers and dispute resolution practitioners had to build new kinds of inter-professional relationships. A 2008 study examining the ways in which family lawyers and family dispute resolution practitioners regarded their inter-professional relationships found points of successful collaboration, but also significant gaps in understanding of one another (Rhoades, Astor and Sanson). Their research, which involved interviews with family lawyers and family dispute resolution practitioners (then ‘primary dispute resolution practitioners’), identified key features of successful collaborative relationships to include: a complementary services approach; a shared understanding of each profession’s roles, responsibilities and ways of working; trust in the other profession’s intake, screening and referral practices in cases involving family violence; and the extension of professional courtesies and respect (Rhoades 2008).
Roundtable Dispute Management (RDM), Victoria Legal Aid, was one of the services that participated in Rhoades study. The features identified by Rhoades for successful inter-professional collaboration underpin the RDM model. Operating since 2005, this service differs to other family dispute resolution services because at least one party attending is legally aided throughout the dispute resolution process. Legally aided clients are particularly vulnerable, firstly because they are financially disadvantaged, but frequently because they have had or are experiencing other complicating factors, including family violence, mental health issues, and/or drug and alcohol difficulties. These issues can impact on a client’s capacity to negotiate on their own behalf, which is one of the foundational requisites underpinning successful dispute resolution. The assistance of lawyers throughout this process can provide clients with advocacy, direct legal advice, and support through a process in which they may otherwise be disadvantaged. Indeed, while the reforms to the Family Law System in 2006 aimed to separate family dispute resolution from legal interventions for families post-separation, family dispute resolution services across the sector are increasingly working with lawyers in a range of ways. It is understood that families making decisions about what arrangements work best for their children can be greatly assisted by timely legal advice and advocacy. For example, the Co-ordinated Family Dispute Resolution program (CFDR), funded by the Federal Attorney-General’s Department, is piloting a collaborative model that includes lawyer assistance, aimed at clients experiencing family violence (Field 2011). 

As a relatively established legally-assisted family dispute resolution service, with a panel of chairpersons, many of whom have significant experience in this program and the Family Law System more generally, Roundtable Dispute Management is well placed to review and evaluate the role of lawyers in family dispute resolution. The study aims to examine:

1. Whether direct legal assistance makes a positive difference to process and outcomes for vulnerable legal aid clients;

2. Whether legally-assisted FDR makes a positive difference to the clients’ experience of a fair process and also produces safe, child-focused and legally appropriate outcomes; and

3. Whether there are other impacts of legal assistance in the RDM process.
Method
This study draws on survey data with lawyers, the chair panel and clients, and observation of conferences. Lawyers and chairs completed a short email survey, while clients who had RDM conferences between April and June 2011 were surveyed over the telephone. In addition, five RDM conferences were observed and all participants (clients, lawyers and chairs) were interviewed afterwards.
Key Findings

Client perceptions of the role of lawyers in RDM

Overwhelmingly, clients were satisfied or very satisfied with the role their lawyer played throughout the RDM (93%). Clients found the on-going legal advice and reality testing throughout the conference to be very helpful. They also felt that their lawyers supported them by explaining the process and options throughout the conference, and by advocating for their positions. Further, they appreciated the child-focus that lawyers and the chairs were able to maintain throughout the resolution process. It enabled them to shift their focus, in some cases for the first time, from parental conflict to arrangements that were age and stage appropriate for their children. 

Clients appreciated feeling listened to, and having an opportunity to ‘tell their story’. When asked about what would improve their experience of RDM, they believed that lawyers needed time to listen and understand their context to fully assist them with their dispute. This can be challenging for many lawyers, who noted that their work load did not always enable them to take the time they or their clients wanted.

Lawyer and Chair perceptions of the role of lawyers in RDM

Lawyers interviewed for this study were very committed to the RDM model, and to collaborating with the conference chairs. Likewise, chairs spoke of the model and their inter-professional relationship with lawyers in positive terms. There was mutual respect for the contribution each group made to the conference, to maintaining a child and future focus, and for the creative approach to problem-solving in resolving disputes. As several lawyers described, ‘thinking outside the square’. 

Lawyers view their role as one that must balance the interests of their clients with the ‘best interests of the child’ legislation. This is managed by reality testing proposals in terms of whether they are child focussed, and providing clients with information about how a matter may be considered in the Family Court. This is complimented and reinforced for clients by the chairs, who draw on their legal or social science backgrounds to provide focus on the child and reality test the workability of any arrangement considered.

Generally, lawyers also revealed a good level of understanding of issues facing their clients, and were sensitive to working with any complex factors to enhance client capacity to participate. Most of them reported screening for family violence, mental health and drug or alcohol misuse issues. This in turn assisted them to prepare their clients for conference and maintain an appropriate level of advocacy. Interestingly, clients did not report such high rates of lawyers screening for complex issues, although a majority of them recalled some form of screening. Screening for complex issues, and understanding the particular ways these issues impacted on their clients and their families, requires a high level of skill and on-going professional development. 

The model that usefully describes the roles that lawyers have in RDM is Rundle’s ‘supportive professional participant’ approach, in which lawyers act as more than a source of advice, but provide on-going advocacy and reality checking, while encouraging clients to participate as fully as possible (2009). For this study, Rundle’s model, which outlines roles for lawyers and clients in dispute resolution, has been revised to include the role of the conference chair. This is because all groups participating in this study pointed to the strong inter-professional collaboration during dispute resolution – a team approach to resolving conflict.

Conference observations

In this report, three conferences have been described in detail. They illustrate the dynamics outlined in Rundle’s model when collaboration works successfully, and when it doesn’t. The role that lawyers play during a conference is dynamic, shifting, adapting and responding to the role of the other lawyer, the chair and the clients. Two conference observations reveal ways that particular strategies can enhance inter-professional collaboration, or can undermine a team approach, sometimes within the one conference. The third case study in this report illustrates the way in which a ‘supportive professional participant approach’ can create smooth processes and successful outcomes.
Conclusion

This research concludes that for the most part, lawyer-assisted family dispute resolution provides a supported model of advocacy for clients, many of whom have complicating issues affecting their families. Lawyers positively contribute to a child and future focus, which facilitates outcomes that can move parents beyond a dispute to agreements that aim to be in the ‘best interests of the child’. There is strong inter-professional collaboration between lawyers and chairs, with a mutual regard, understanding and respect for one another’s roles. Recommendations that arise from this research aim to build on the positive collaborations between all parties involved in family dispute resolution. Specifically, the ‘supportive professional participant’ model by Rundle, revised to consider the role of the chair, will be a useful approach to strive for in family dispute resolution. It is particularly useful for clients experiencing complex issues, as it provides them with advocacy throughout the process to manage power imbalances, while enhancing party self-determination and autonomy in the dispute resolution process and outcomes. 

Key Recommendations
For Improved Multi-Professional Services for Clients
That all clients are screened for a range of complex issues by their lawyers prior to RDM conferencing both in terms of risk and capacity.

4. That family violence screening and risk assessment for lawyers is tied to state-wide and national screening tools and training guides such as the Victorian Common Risk Assessment Framework (CRAF), and the Commonwealth AVERT training package.

5. That lawyers provide general advice to their client about the RDM process, and prior to an RDM conference, interview their client to obtain fresh instructions, reality test proposals and invite or help develop other options where appropriate.
6.  That RDM case managers, in their role of preparing clients for RDM conference, pay particular attention to unrepresented clients. Case managers should check that the unrepresented client understands the process, any preparation that is required for the conference, and their options regarding any agreements made.
7. That RDM review the screening assessment of client capacity for unrepresented clients to improve client access to legal advice and other support and/or provide legal representation through the Family Law Legal Service. 
8. That RDM explore extending the reach of the Family Law Legal Service to provide all unrepresented clients in an RDM conference with the option of legal advice prior to and following a conference.
9. That RDM continues to develop appropriate resources and supports to improve participation for clients from culturally and linguistically diverse communities, in line with current VLA strategic objectives.

10. That RDM review the provision of client information and resources. This could include future collaboration with other FDR services to ensure client access to general information about separation and conflict; children and post-separation parenting arrangements; and the Family Law System. It may also involve developing service specific resources in print, DVD or on-line which explain RDM processes and preparation for conference.

11. That VLA reviews the practice of VLA lawyers briefing barristers to represent clients at an RDM conference taking into account implications for client experiences of RDM.
For Lawyers
12. That family lawyers pursue regular multi-disciplinary professional development on a range of topics including: working in a family dispute resolution context; the RDM program; screening and risk assessment of family violence; assessment of mental health, substance misuse and other complex factors impacting on client capacity; child development; post-separation grief/loss; current research on post-separation parenting arrangements.

13. That lawyers have access to training in empathy and active listening skills to facilitate clients’ story telling and disclosures about complex relevant issues.

14. That an adapted version of the ‘Supportive Professional Participant’ model (Rundle 2009) be integrated into training for professionals working in family dispute resolution at RDM.

15. That RDM develop resources for (new) lawyers participating in RDM to explain the supportive professional participant model as it applies to RDM.

16. That chairpersons, case managers and lawyers meet at least annually for inter-professional gatherings.
For the Roundtable Dispute Management Program
17. That the ‘Supportive Professional Participant’ model of family dispute resolution be advocated as a best practice model in lawyer-assisted family dispute resolution.

18. That RDM continue to enhance inter-professional collaboration with other family dispute resolution services by providing opportunities for other practitioners to observe, first hand, lawyer-assisted family dispute resolution conferences at RDM.

19. That RDM review the information sharing between case managers and lawyers.
1. Introduction

“Lawyers are trained negotiators and can assist clients with resolution of disputes. Lawyers are problem solvers and can identify issues and solutions. Lawyers who also have alternative dispute resolution skills are able to facilitate discussions that are future and child-focused to also assist in resolution of matters” (VLA lawyer, survey no. 16)
The Family Law System was reformed in 2006 to encourage parents to use dispute resolution rather than legal processes to resolve post-separation parenting disputes. Use of legal processes was to be considered a last resort, rather than a first option, to save families from being torn apart by the legal profession, who were perceived as avaricious and adversarial (Bagatol, 2008:28). As a result, family law now plays an indirect rather than direct role in most dispute resolution. Parties that attend mediation are not required to obtain legal advice, and family dispute resolution services are only able to provide legal information and general referrals for specialist advice. Family dispute resolution is seen by policy makers and the wider community to offer a kind of decision-making that assists families to heal, rather than being damaged by the oppositional nature of the court process. This kind of decision-making has been described as being ‘in the shadow of the law’
, for while legal advice is not central to the decision-making process, informally and/or indirectly, family law still colours dispute resolution processes and agreements.

However there have been sustained and evidence-based critiques of the current approach on a number of levels: that parents are able to make post-separation arrangements without any specific family law advice; that vulnerable parties such as those affected by family violence are disadvantaged in the negotiation process; and more broadly, that the Family Law Act, designed to protect and support the best interests of the child, is not effectively utilised if agreements cannot be enforced under its jurisdiction (Bagatol and Brown, 2011, Field, 2004, 2005). When parents enter into negotiations with inaccurate, or no legal advice, there is little capacity within current models of family dispute resolution for parties to be correctly advised, leaving them open to agreements that sit outside of the Family Law Act, and in particular that do not support the best interests of their children. Research shows that many families using dispute resolution are experiencing complex issues, including family violence, mental health problems and substance misuse (AIFS, 2009), making them more vulnerable in any decision-making process that requires a level playing field, such as mediation. Finally, and especially relevant for vulnerable parties, agreements that do not fit within the current family law framework, or are not enforceable, leave them at risk of breaches in the future.

Currently in Australia, family dispute resolution models using some level of lawyer assistance are uncommon. The National Legal Aid Commission programs are the main exception. More recently, there is growing recognition by the Federal Government that some form of lawyer-assisted family dispute resolution may assist parties in dispute resolution. The Federal Government recently evaluated a program involving Community Legal Centre and Legal Aid lawyers to trial the use of lawyers in Family Relationship Centres (FRC’s) across Australia (AIFS 2011). This review found ‘high or very high levels of collaboration and enthusiasm’ for the involvement of lawyers in family dispute resolution processes (AIFS 2011:E1). As other Family Relationship Centres consider various models of lawyer assistance, this RDM study offers an opportunity to share findings across the sector about how the role of lawyers works most effectively within the RDM conferencing model.
The Roundtable Dispute Management (RDM) program, established in 2004 for Victoria Legal Aid, assumes that where there are significant power imbalances and the consequences of decisions are high, that clients should have the benefit of legally-assisted family dispute resolution. Bagatol and Brown found that power inequalities between parties profoundly influenced mediation, so much so that ‘the power of law was often eclipsed by other forms of power in mediation’ (2011:258)
. There is particular concern for clients who experience power imbalance during negotiations, such as those who have suffered family violence, mental health problems or substance misuse issues, or culturally and linguistically diverse (CALD) clients who may be disadvantaged without legal assistance. As one VLA lawyer in this study explains:
 “No matter how much effort is put into providing parties with a ‘level playing field’, there is always some power imbalance and the assistance of a lawyer will generally address this imbalance and ensure a client is able to be heard and fully participate” (VLA lawyer, survey no. 23)
To address these concerns, RDM has a unique model of conferencing. At least one party (the initiating party) is legally aided, and where there are concerns about power imbalances, the other party may be eligible for legal assistance through the Family Law Legal Service, a community legal centre, that has collaborated with Victoria Legal Aid. A grant of aid allows for two conferences, so that parties can agree to interim or partial settlements, and then come back to review them and finalise an agreement. All matters coming through RDM are case managed. The case manager undertakes an extensive screening and risk assessment with each party, and writes a detailed report for the chairperson conducting the conference. This means that parties have a point of contact throughout the process, and that chairs are given a thorough handover about the matter, including a family history, areas of dispute, risk factors such as family violence, mental health issues, or drug and alcohol problems and party proposals. The case managers recommend conference formats and, where appropriate, recommend chairpersons with particularly suitable backgrounds. Conferences usually last up to 3.5 hours, and are conducted in a format that maximises client safety and well-being. Following the conference, case managers may provide additional referrals to parties, as requested by the chair. All chairpersons on the RDM panel have extensive experience working in this field, and have either legal or social science backgrounds
1.1. Research Aim

This study examines the role of lawyers in family dispute resolution at Roundtable Dispute Management, Victoria Legal Aid. The study will examine:

20. Whether direct legal assistance makes a positive difference to process and outcomes for vulnerable legal aid clients; 

21. Whether legally-assisted FDR makes a positive difference to the clients experience of a fair process and also produces safe, child-focused and legally appropriate outcomes; and

22. Whether there are other impacts of legal assistance in the RDM process.

1.2. Methodology

This study uses a triangulated approach that combines surveys, observations and data analysis to provide a robust understanding of the role of lawyers in RDM. The findings are derived primarily from primary qualitative data from clients, lawyers and chairpersons. In addition, conference observations were used to provide a window into what actually happens throughout the mediation. The client survey data has been contextualised by a quantitative analysis of RDM data for the period July – June 2010/11, and for the period April – June 2011. This quarter is the same as the period used for the client sample. This quarter was selected as the most recent available for both quantitative and qualitative research, in the hope that participants would have fresh recollection of their experiences of RDM.
Using a short telephone survey, 50 clients were interviewed, all of whom had participated in RDM conferences during the period April – June 2011. Sixty-three lawyers also completed written surveys that were sent by email. The nine chairpersons completed a written survey and six of them attended a focus group. Finally, five conferences were observed. In addition, conference data for the last financial year, as well as the April – June quarter this year was analysed. This study has been written up in chapter format, with a detailed description of the methodology used for each part of this study contained in each chapter (Chapters 2 – 5), and a discussion and recommendations to follow in Chapter 6.
It is hoped that this research provides valuable information to the RDM service, all lawyers working in family dispute resolution, and to family dispute resolution services and practitioners across the field.
2. Clients Perceptions of Lawyers

“Well you need a lawyer there, don’t you?”
Victoria Legal Aid provides legal services to a low-income clientele that frequently experience complex and multiple issues that can make them distinctly vulnerable. These vulnerabilities can significantly impact on a client’s capacity to feel and be safe to participate in family dispute resolution. To address this, Roundtable Dispute Management provides lawyer-assisted family dispute resolution within a case management framework, in a bid to provide vulnerable clients with additional support and advocacy during the RDM process. 
An integral part of this research is the exploration of clients’ experiences of lawyers in family dispute resolution. This arm of the study is intended to supplement the other areas of exploration including lawyer surveys, conference observations and chair surveys. It is hoped that it will provide insights into overall satisfaction rates for RDM clients on a number of key levels, and provide ideas about what is particularly valuable for this client group in terms of lawyer-assisted FDR. 
2.1. The Sample
Over the April – June 2011 quarter, RDM booked 189 conferences. Of the clients that came through at this time, 50 participants were surveyed by telephone. The group of 50 has been broken into five sub groups, each coming through RDM with a different kind of legal representation. This enables consideration of how different kinds of representation can affect a client’s experience of family dispute resolution
. The groups are as follows:
Table 1. Groups for Client Survey

	Group Number
	Group Comprised Of
	Abbreviation

	Group 1
	Party One (P1) (the initiating party with a grant of aid)
	P1

	Group 2
	Party Two (P2) legally aided and represented by RDM panel external lawyers (EXT)
	P2 EXT

	Group 3
	Party Two (P2) represented by the Family Law Legal Service (FLLS) (ineligible for legal aid funding and unable to obtain private representation, so would be otherwise not represented or the matter considered not suitable for RDM).
	P2 FLLS

	Group 4
	Party Two (P2) privately funded (PF)
	P2 PF

	Group 5
	Party Two (P2) unrepresented (UR) (this group includes clients that are not eligible for a grant of aid, do not privately fund, but are considered to be suitable for RDM)
	P2 UR


All files were divided into subgroups (Groups 2 – 5), who were then contacted until there were 10 participants interviewed in each group, also aiming for approximate gender parity within each group.
Group One (P1), or the initiating party with a grant of aid, was the last to be collected. The interviewer selected files from across all the other groups, to provide a spread of kinds of representation for P2. This means that any findings could not be completely based on the particular characteristics of one P2 group.

Only parties who had given consent at the time of assessment to be contacted in the future were considered. The interviewer contacted clients in each group until there were ten successfully completed surveys, with approximately half male and female in each where possible
.
2.2. Client Survey

Participants for Groups 1 – 4 were invited, over the telephone, to undertake a short survey that took approximately 10 – 15 minutes to complete. It was designed as a brief survey to provide an overview of client satisfaction, with a view to contrasting this with lawyer and chair perceptions of their roles (see Appendix A). In this sense it is meant to provide a counterpoint to additional data in this research. The findings of satisfaction surveys need to be interpreted within the context of the family law disputes that parties bring to RDM. Levels of satisfaction about the role of lawyers must be interpreted within a wider context including the client profile, the nature of the dispute and the outcomes, so they do not provide a comprehensive picture of the role of lawyers within FDR. They are intended to provide an additional lens through which to consider the roles of lawyers and chairpersons.

The survey reviewed, in three parts, the role of the lawyer pre-conference, during the conference and post-conference. The pre-conference questions asked about what kind of preparation took place between the lawyer and client prior to the conference. They were simple closed questions (yes/no) asking whether lawyers spoke to their clients about their proposals, the Family Law System, the Family Law Act, or undertook any screening for complex issues. The questions about what happened during the conference used a 5-point Likert scale to assess a number of statements about what their lawyer did or didn’t assist them with during the conference. For example “My lawyer actively encouraged me to be involved in discussion and decision-making during the conference”. Participants were then asked ‘in what ways’. There were two open-ended questions at the end of that section exploring what was most and least helpful thing that the lawyers did for the clients throughout the RDM. The post-conference section used mixed formats to see what follow up occurred after the conference. The survey ended with an open, more general question asking “Is there anything that you think lawyers could be doing that would better help families going through mediation?”
Group 5 completed a different survey, as these clients were unrepresented throughout the RDM process. Their survey took approx. 5 – 10 minutes to complete. Questions asked about why they had no legal representation, how they felt this impacted on the RDM process and outcomes for them.
2.3. Data Analysis

The surveys were thematically analysed as a whole, and also in their representative groups to see if there were any major differences between the groups. Gender and the presence of complex issues have also been examined in terms of outcomes and representation.
Coding of participant quotes
In this report, where client surveys are quoted, they are noted by the number of the client group (1-5), the survey number in the group (1-10), followed by whether the participant was male or female (M/F). For example, “4:9F” would mean a participant from Group 4 (P2 Privately funded), number 9 of 10 surveys, and female. Where a lawyer survey is quoted, they are referenced either as an external or a VLA lawyer, followed by the survey number. For example, “VLA lawyer, no 22” means the lawyer is from VLA, and was 22 out of 63 surveys. Where a chair comment is referenced, it is simply noted as “chairperson, RDM”, as with a limited panel of 9 chairs, there is a need to maintain their anonymity.
Gender breakdown

The survey group was analysed by gender breakdown as well because it can play a significant role in client capacity and safety in family dispute resolution. Academics have pointed to the disadvantages for women generally in the mediation process, and that women who are victims of family violence are further disadvantaged in FDR (DVRCV (2007), Field, (2005), Astor (1991)). This compounded disadvantage has been a central reason that some academics advocate lawyer-assisted family mediation as the optimum format to address power imbalance where there is a history of family violence
. Therefore, it is important to consider the ways in which gender patterns may emerge across types of representation and also in terms of presenting complex issues. 
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N = 50
Figure 1 shows there were 24 men and 26 women participating in the survey in total. Group 2 (P2 VLA) contained five men and five women, while Groups 1 (P1), 3 (P2 FLLS) and 4 (P2 PF) each had four men and six women. In contrast, Group 5 (P2 UR) had seven men (70%), and only three women. This is because many of the men coming through preferred to participate without legal assistance if they were not eligible for legal aid. In most cases, if the matter was assessed as suitable for FDR, these men were assessed as having the capacity to participate without legal representation. 

Conversely, Group 3 (P2 FLLS) overall contained more women than men. It is an interesting group, comprised of clients that were not eligible for legal aid, nor could easily afford private representation. These clients, if not assisted, would have been in Group 5 as unrepresented clients, or their matter assessed as not suitable if there were concerns about client capacity or power imbalances. When initially assessed for suitability for RDM, a case manager may, if concerned about a client’s capacity to safely and competently participate in FDR, assist them with legal representation through the Family Law Legal Service (FLLS). This means that, if there is no conflict of interest, party two is able to be legally assisted for the RDM conference, thus enhancing their capacity to participate, manage power imbalances, and provide a more appropriate FDR process to suit their issues. Clients in this group were mainly female, which may in part be because they are more likely to be identified as victims of family violence. 

2.3.2. Complex issues

Across Victoria Legal Aid, the majority of clients experience one or more complex issues, which may include family violence, mental health or drug and alcohol misuse. This research is particularly concerned with how these issues were screened for and managed by lawyers assisting clients through RDM. 
Roundtable Dispute Management routinely collects data on a range of complex issues that may impact on the suitability of a matter for RDM, and on the conference itself. Case managers complete an extensive intake and screening of clients to assess for suitability and capacity for family dispute resolution. Where matters are suitable, they write a detailed report for the chairperson that includes information about any complex issues. Following the RDM conference, the chairs also produce a summary sheet that includes a breakdown of any complex issues that were present in the matter.
For this research, data was drawn from the case manager and the chair reports on complex issues present for clients presenting between April and June 2011. While data has been gathered for 18 issues, the most common of these are the presence of family violence (with and without an Intervention Order), mental health (diagnosed and suspected), and drug and alcohol issues.
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Figure 2 illustrates the number of clients experiencing key complex issues for April – June, 2011.

N = 189
This chart shows that the most common complicating factors for families coming through RDM include family violence, mental health and drug and alcohol issues. For the P1 and where P2 was privately funded, all participants in each group reported the presence of family violence, while 80% reported family violence Groups 2 and 3. The lowest reporting for family violence was in Group 5, where Party 2 was unrepresented, although it was still high at 70%. In addition to experiencing family violence, many clients reported mental health issues as present (in the matter, not necessarily for themselves). This was highest at 80% where Party 2 was either funded by the Family Law Legal Service, or for second parties who were privately represented. This chart also illustrates a significant presence of drug and alcohol issues being reported, while child abuse and literacy also complicated matters. 

Complex issues can have a significant bearing on a client’s capacity to participate in family dispute resolution. There has been significant concerns raised about the suitability of family dispute resolution where family violence is present (Bailey and Bickerdike, 2005, Field, 2006, Astor, 1992). Dispute resolution relies on both parties being able to negotiate on their own behalf, and clients must be safe and feel safe throughout the process. It has been argued that particularly in cases where family violence is present, lawyer-assisted FDR is essential to provide advocacy and support to clients who may be compromised in their ability to safely negotiate on their own behalf (Field, 2006, Bagatol, 2008). It is critical, therefore, that all professionals participating in family dispute resolution are skilled and experienced in working with a range of complex issues. The impact of issues such as family violence, mental health and substance misuse can be further compounded for an unrepresented responding party (Party 2). Prior to the collaboration with the Family Law Legal Service (FLLS) in 2010, where responding clients were significantly affected by complex issues that compromised their capacity and safety, most of these cases would not have been suitable for RDM. The FLLS has enabled us to support vulnerable clients coming through RDM through access to lawyer-assisted family dispute resolution.

2.4. Overview of Client Survey Results

“She just kept trying for me. She was out to get everything I wanted but thinking of [the children’s] needs at the same time”

Clients who took part in this study were overwhelmingly positive about the role that their lawyer played in the RDM process. Ninety-three percent (93%) of clients were satisfied or very satisfied with the role their lawyer played in the conference. 
“[My lawyer] would take into account both of our interests and considered the best interests of the children” (1:5F)

“From start to finish she focused on me. She was fantastic” (3:9F)

They spoke of being well prepared prior to the conference (83%), felt supported and assisted during the conference (93%), and were mostly satisfied with the outcome their lawyer-assisted them to achieve through the conference (75%).

“We did it together. [My lawyer] asked me what I wanted and then we worked it out together” (1:8F)

“We talked about my situation and the kids’ situation. We talked a fair bit, it was very good.” (1:7M)
“Got a bit of advice. The lawyer was firm with me about not agreeing to anything that I didn’t agree with.” (1:4F)

“She was a caring lawyer, made me feel confident and comfortable” (1:8F)

“[The lawyer] helped me in trying to get my words across” (2:7M)

“[The lawyer] said to me, just tell me what you need and if you get stuck I’m here to help” (2:2F)
2.4.1. Conference preparation

The vast majority of clients spoke with their lawyers prior to the RDM conference (90%), were clear about their proposals (88%), and had been given advice about whether these proposals were reasonable (93%). Many participants also said that their lawyers had explained the Family Law System (88%) and central aspects of the Family Law Act to them (93%), and they felt adequately prepared for the conference (83%).

“Told me what was achievable and what wasn’t” (4:9M)

“She was very supportive of my right to advocate about what’s best for the children” (3:3F)

Ninety-five percent (95%) of clients said that their lawyers had been positive about RDM prior to the conference, which made a great deal of difference to how they felt about the process. Clients mentioned feeling more confident and less intimidated.

“She wanted me to do it. Before I thought it might be a waste of time, after I spoke with the lawyer I was much more confident” (2:10M)

“[My lawyer] was positive towards the process – it made me feel more confident” (3:6M)

There were two clients who were privately funded who reported their lawyers as having negative attitudes towards RDM:

“He already knew the case was lost before we even started. My attitude was that it was a waste of time” (4:9M)

“He did mention that he didn’t like doing them, wanted it to be over and done with quickly. RDM can be very good, less intimidating. But it was intimidating because I really didn’t have a say” (4:1F)

Exchange of proposals

Most clients were not aware, until the actual conference, of what the other party’s proposals were – only 28% of parties had exchanged proposals prior to the conference (mainly in Group 2, where P2 was legally aided). This meant that the clients did not feel as prepared as they could have been had they known what the other party wanted. One respondent said they had “a vague idea – [but] I was going in blind” (3:1F). While clients felt unprepared by not knowing what the other side was proposing, lawyers and chairs have quite different views on the exchange of proposals, as will be apparent in subsequent chapters.

Pre-conference screening

One of the most concerning findings given the client group coming through RDM, was that many clients reported that they were not asked about any complex issues by their lawyers (42%). The highest rate of screening was for Party 1 at 80%, while for clients who were privately funded only three participants said that their lawyers had asked them about family violence, mental health, drug and alcohol issues, or any other issues that may have impacted on their capacity to participate. For example, one woman said “I have a mental health issue, [my lawyer] did not take it into consideration.” (1:9F)

2.5. During the Conference

During the conference is arguably the most vital aspect of lawyer-assisted conferencing, particularly where clients with complex issues are required to negotiate a dispute.
2.5.1. Encouraging the clients to participate

“There was never one time when she did not allow me to answer a question”

Ninety percent (90%) of clients said that their lawyer actively encouraged them to be involved in discussions and decision-making during the RDM.

“Ran ideas by me, finding out how I felt, letting me discuss things with the chairperson” (1:3F)

“She wanted my opinion on things and took what I said to the other party” (3:3F) 

“Made sure that things that we mentioned prior to the conference were brought up – she let me talk” (3:5M)

“I did most of the talking, he helped me put it in better words” (4:7M)

The difference in experience when a client did not feel able to be involved was marked: “He took control in the end, I had too many facts and figures” (4:3M). Another respondent said “I was not in the room and had no idea what was discussed” (4:9M).

2.5.2. Supporting the client

“[My lawyer] encouraged me to keep trying”

The vast majority of clients felt supported by their lawyer throughout the conference (93%). There were a number of ways in which clients described their lawyers supporting them, ranging from a sense of confidence and care that reassured clients, strategic supports - including keeping clients focused and contextualising their views in a wider legal framework, and practical steps such as taking a break.

“We got along really well, I felt very positive about him, felt very comfortable and safe” (2:2F)

“Moral support and guidance. Very thoughtful as to how I was feeling in the situation” (4:2M)

“She helped me look at things in a broader perspective, explained the legal process. Helped me to have a balanced view” (3:8M)

“Having a rational mind there kept me on track, helped me to keep rational” (4:4F)

“Had a break in the session so I was able to have a chat with her” (3:7M) 

“When I was going overboard, he gave me these looks. I could have very easily walked if the lawyer wasn’t there” (2:4F)

While clients felt supported by their lawyers, only half the participants said that their lawyers helped them to avoid being caught in emotional responses. For those who were aware of their lawyers containing their emotional state, they pointed to a range of techniques that lawyers employed. The examples below illustrate the diverse ways in which the lawyers supported their clients emotionally and keep the conference on track:

“I had to wait to have my say, not to interrupt” (1:9F)

“That’s half the reason why we went to separate rooms. I was starting to get the tears on, and she suggested that we go to shuttle” (2:9F)

“She listened. My ex-partner can put me on the defensive – I was basically frozen – my lawyer brought me back to look at the issues” (3:8M)

“Certain times I was very excitable and she could see when there were outbursts I could have made – and she would ask me if she could represent myself in that question.” (4:2M)

While the other half generally reported not feeling as if they needed assistance with their emotional state, given that nearly all participants felt supported by their lawyers throughout the process, it may be that parties did not recall specific examples, and were left with a more general impression of support.
2.5.3. Being reasonable
“I had written down what I wanted, [my lawyer] told me what I was or was not likely to get”

Most participants agreed or strongly agreed that their lawyers helped them to negotiate and put reasonable proposals forward (90%).

“Some of the ideas he came up with were absolutely brilliant” (2:4F)

“The wording of things – I would put ideas forward, my lawyer would put it in legal terms” (3:7M)

“”Spoke with the other lawyer directly, stepped in when the legal process became confusing for me.” (4:8F)

“He gave me ideas, commented on my ideas, challenged my ideas. He was very good.” (2:2F)

Sometimes, lawyers would challenge their client’s original proposals, or put forward new ideas as the conference progressed:

“She tried different ways to get around issues. [There were] a couple of things that she knew that the other party’s lawyer wouldn’t agree to.” (1:2F)

“He challenged my thinking when I shut down. He suggested alternatives” (2:4F)

2.5.4. Understanding legal advice

“I told her I’m not good with words. She explained everything to me”

Most clients reported that throughout the conference their lawyers provided ongoing legal advice that they could clearly understand (85%). This seemed to be particularly important for Group 2, where Party 2 was legally aided. This group did not seem as confident about their rights as those who were privately represented. Quite a few had problems understanding the legal jargon and were dependant on their lawyers to put it in layman’s terms.

“When the mediator left the room, my lawyer would talk to me and clear up anything I didn’t understand.” (2:2F)

 “Halfway through we had a coffee break. My lawyer explained how things were going – very down to earth and spoke in simple terms” (2:4F)

2.5.5. Settlements

“Very happy that I can start to see the kids”

Eighty five percent (85%) of clients made a parenting agreement during the RDM conference, and most clients did not feel pressured to make an agreement (65%). As one woman described: 

“[I] felt relief that we got to a point where we both understood what the child wanted” (1:9F)

“[My lawyer] read everything and put in detail things that I didn’t understand. She made sure that I didn’t sign anything that I didn’t agree with and went through the proposal in detail.” (2:9F)

However, a significant 35% of participants said they had felt pressured to settle for an agreement that was not what they wanted. Of all client groups, Group 1 (P1), reported the least sense of pressure to agree, with only one client saying they had felt pressured. In that instance, as in many of the others who had felt pressured, it was not their lawyer, but either the other party/parties’ lawyer, or the likelihood of the matter proceeding to court that made clients feel pressured (one of the 50 respondents reported feeling pressured by the chair). For Group Two (P2 VLA) and Group 4 (P2 PF), half the clients felt pressured to make an agreement.

“Not by my lawyer but by the other party. They would not budge” (1:6M)

 “The lawyer said the agreement was good, I had to sign it on the spot, couldn’t take it home for Mum to read over” (2:7M)

“Not by my lawyer. In the end we came to an agreement so it wouldn’t go to Court” (4:7M)

“In a way I had no choice. Whatever I wanted she said no, we’ll go to court. I can’t afford that.” (4:9M)

These differences could also be shaped by whether or not a client initiated RDM. Those parties initiating family dispute resolution are seeking changes to arrangements, and so are likely to be more motivated to settle. Conversely, the second party may be more content with current arrangements, and less likely to be comfortable with a shift from the status quo.

Furthermore, as RDM is a legal conference, parties are negotiating ‘in the shadow of the law’ and the conference in some ways is a ‘legal conference’. Parties can only receive Legal Aid funding if a matter is assessed as having ‘merit’, as required by Commonwealth Funding Guidelines. Merit includes whether there is a ‘substantial dispute’ and whether the party is more likely than not for their case to be successful should the matter proceed to court for determination. The fact that the next step after an RDM conference is most likely to be court action by P1 (the initiating party), means that P2 (the responding party), or clients with privately funded lawyers would feel pressure to seriously consider a reasonable settlement proposal, that was within a range that may occur in court. This means that if legal advice is given during a conference that casts doubt on the merit of one of the parents position, then considering legal costs, doubts about on going legal aid funding, and or the potential time and stress of litigation, it will be experienced as ‘pressure to settle’. Therefore, the ‘reality testing’ provided by lawyers, which may be experienced as pressure by a parent, may in fact be a positive attribute of legally assisted mediation that would be missing if no legal advice were immediately available to make informed decisions.

2.5.6. Lawyer interactions

“There was a good vibe in the room between me, my lawyer and the chairperson”

Nearly all participants experienced the interaction between lawyers and the chairpersons to be positive (98%). It was clear to many clients that the lawyers and chairs had worked together previously, and were comfortable working together.

“Everyone was really nice. Chairperson was a good bloke.” (1:10M)

“Positively – they obviously had been in mediation together previously which made it comfortable because they could have a laugh” (3:1F)

Clients were less clear about lawyer to lawyer interaction, with 58% thinking it was generally positive. In part this was because where clients were in a shuttle conference, they did not see their lawyers interacting with the other party’s lawyer. Where they did see it, they were generally positive.

“Spoke nicely and answered their questions” (1:7M)

“Positively – in tone and manner there was no saying that anyone was wrong or right – more conciliatory rather than argumentative” (3:3F)

 “Letting him speak, did not denigrate anything he said. It wasn’t about who was right or wrong, there wasn’t any of that.” (4:8F)

In cases where the interaction between lawyers was not so positive clients had the following to say:

“My ex blew up at my lawyer and my lawyer threatened to walk out” (4:1F)

“It got heated with the other party’s solicitor. I could hear raised voices” (4:6F)

2.5.7. What was most helpful? 

“At least [my lawyer] got some sort of progress. He was very positive, it will take time”

Participants were asked an open question about what was most helpful that they remembered their lawyer doing during the conference. There were two main areas that were consistently referred to: emotional support and legal advice.

Emotional support:

“The way [my lawyer] spoke to me, in a confident tone, made me feel confident and supported” (2:4F) 

“Reassured me that things would be OK” (2:6F)

“[My lawyer] talked me through it, cheered me up, helped me through the day” (3:4F)
Legal advice:

“My lawyer was very honest with me which I really appreciated. She explained that my ex’s personality would present well in court and mine wouldn’t. I didn’t like that but it was really good to hear” (3:1F)

“Setting dates for the boys to see their dad.” (7:3F)

“Opting that the agreement was not long term but only interim. Made the outlook I had on my own life more positive. I thought I’d lost the kids for good.” (2:9F)

Assisting the negotiation process:
“She said that I don’t have to agree to anything if I don’t want to” (4:6F)

“Kept bringing it back to the issues that were causing us the most concern.” (4:F)
2.5.8. What was least helpful?

Almost no clients recalled anything unhelpful that their lawyers had done during the conference. There were a couple of issues that seemed to stem from a lack of understanding of the process or a failure by the lawyer to explain adequately the reasonableness or otherwise of a proposal given the law. For example:

“I had a partner with me, when she wanted to say something the lawyer didn’t give her a chance to have a word” (3:6M)

“Didn’t explain things in depth. There wasn’t a lot of compromise. [The lawyer said] ‘What you’re proposing is insufficient.’ Everything my ex proposed was fine.” (4:1F)

2.6. Post-Conference

Only 38% of participants were sure that their parenting agreements had been made into consent orders. Many clients were not sure. The group stating the lowest rate of consent orders was in Group 4, who were privately funded (70% No Orders).

As indicated previously, 93% of participants were satisfied or very satisfied with the role their lawyer played throughout the RDM. Satisfaction rates were lower for the role their lawyers played in the outcome of the conference (although still largely positive at 75%), which is not surprising because not all clients were happy with their outcomes, and therefore not as happy with the role their lawyer played in that. What this difference does suggest, however, is that clients were able to discriminate between their lawyers role, and their responsibility for the outcome made. This respondent illustrates this nicely: “Not satisfied with the agreement at all. The lawyer tried as hard as he could”. Other participants said:
“I’m not happy with outcome but it was my bottom line” (3:1F) 

“Happy at the time – the little things he put in it” (3:2F) 

“The changes that were made were only minor changes – she didn’t pressure me to make changes I did not want” (3:3F)

“Comfortable with his efforts, but he had his hands tied behind his back because the ex was not going to shift” (4:9M)

2.6.1. Client follow up
Seventy five percent (75%) of clients felt they did not need follow up support or referrals from their lawyers. Group Two, where Party 2 was legally aided, were most likely to have needed follow up support (50%), and of those 5, only one reported that they did not receive it.

2.7. How could lawyers improve client experiences?
The final question participants answered concerned their views on what lawyers could better do to help families going through dispute resolution. Over half the participants suggested that the most helpful thing lawyers can do for families was to be empathetic and to listen:

“Try to understand where the person is coming from, the emotions they’re going through”.

Other useful ideas suggested by clients ranged from additional forms of client assistance such as the following:

“Not just stick up for your client, think of the needs of both sides”

“Have more one on one time with the clients”

 “More of the family should be involved. Grandparents should be involved as well”

“Finding out what the other party’s proposals are”

“Stick with giving ideas about what people should aim for, but let the client make decisions so they feel like they’ve chosen the outcome”

“Burn down the Family Law Act – I ‘Googled’ it and I couldn’t understand it! A fact sheet that summarises before the conference would be really helpful” (3:1F)

“Put the client at ease. Explain the process in layman’s terms, explain possible outcomes” (3:7M)

2.8. Group Five: Party Two Unrepresented

The final group surveyed was that where Party 2 was unrepresented. The majority of the unrepresented parties were men (about 65 – 70%). As mentioned earlier, these clients were not eligible for legal aid, nor were able/willing to pay privately for legal representation. These clients were assessed by case managers as having the capacity to participate in RDM without a lawyer present. 
In many cases where this occurs, RDM uses a modified conference format, such as shuttle, so that the client is able to bring a support person to the conference, and/or is not faced with the other party and their lawyer across the table. Further, clients who are not represented are strongly advised throughout the RDM process to seek legal advice prior to the conference, during the conference if appropriate, and before signing a parenting agreement. In some cases clients who are not represented pay privately for a lawyer for advice before and after the conference, but choose not to have them present at the conference. 

Most of the clients in this group felt that they didn’t need a lawyer, either because they didn’t trust lawyers, or (predominantly) because they thought they didn’t need one – for example, they got along reasonably well with their ex-partner, or thought it would be a simple process.

“I didn’t have any need to be represented, it wasn’t in a court room” (5:4M)

“We agreed on stuff before, didn’t need a lawyer” (5:3M)

“Didn’t feel like I needed it. Thought the process would be pretty straightforward” (5:5M) 

Of concern given the importance RDM places on all parties having legal advice in family dispute resolution, 90% of the participants had no legal advice before the conference.

Only two of the 10 participants in this group reported that they would have felt better if they had been able to speak with a lawyer during the conference. One woman said “I felt I was pressured a little bit. If I knew how it would have turned out, I would’ve had a lawyer” (5:8F). 

Three clients specifically mentioned the mediator as being very helpful:

“Mediator was a top bloke” (5:6M)

“[The chairperson] made a massive difference” (5:2M)
Group 5 was evenly divided in terms of whether they felt the other party had an advantage because they were represented. Those clients who felt the other party had an advantage particularly mentioned feeling that they were not on an equal footing. One woman said “He was able to speak to his lawyer in between – I had no-one. I was alone, and my husband wasn’t allowed to be in the room” (5:8F), while another woman felt that “he had someone else there to be his voice – I didn’t feel like I had a voice” (5:9F). Those clients who did not feel disadvantaged by not having legal representation tended to have a less conflicted relationship with their ex-partner (for example, they mentioned ‘getting along pretty well’ with the other party).

Sixty per cent (60%) of the participants felt that the chair made adjustments to the conference because they were unrepresented:

“Being a male he understood, he was very helpful, he understood a lot more. He explained a lot to me, how it all works. He made sure that everything was 50/50 [even handed process] down the line” (5:7M) 

“They knew what I was talking about. I would have pulled them right up if they had tried to pull the wool over my eyes.” (5:5M)

Group 5 was also evenly divided as to whether they would use a lawyer if they attended RDM again. All of the women (30%) answered said that in future they would prefer to have a lawyer with them:

“So I have that voice, and can explain to a third party who can put forward my views” (5:9F)

In contrast, another client felt the FDR process was qualitatively different to a court process, and one who did not need lawyer assistance:

“I don’t see the point in getting lawyers involved, it’s not a court room” (5:4M)

Two of the male participants stated that they would not use RDM again, preferring to use the family courts to resolve their dispute in future. Their responses highlight a sense of family dispute resolution being a ‘softer’ option or less legal, which contrasts starkly with the experience of clients that were legally assisted through RDM.

“Will not do it again, will go to court instead, at least it’s signed and everything” (5:1M)

“Will not use RDM again. It doesn’t have any laws to back it up, it’s basically an honour system. Making parenting plans into consent orders should be emphasised more” (5:2M)

2.9. Summary

Lawyer-assisted clients participating in RDM were overwhelmingly positive about their experiences of their lawyers. They valued their emotional support and legal advice throughout the process. The key difference between the groups was most stark between those privately funded (Group 4), and those who initiated RDM and were legally aided (Group 1). Clients who were privately funded stated they were least likely to be assessed by their lawyers about complex issues that may impact on their capacity to negotiate, were more likely to be ambivalent about their satisfaction with the outcome, and were least likely to convert a parenting agreement into Consent Orders.

Comments from participants highlight the importance clients placed on feeling listened to and emotionally supported through the RDM process. It suggests that they valued their lawyers being able to hear their stories and understand their position or views. They relied on their lawyers to be able to translate their views into a legal context, and in this sense it is evident how important legal advocacy and advice is during the RDM conference. Many clients spoke of their appreciation of the lawyer’s ability to transform their wishes into legally reasonable proposals, even when that challenged their viewpoints. In contrast, those clients who were unrepresented either came away feeling that the dispute resolution was not strong enough – “it doesn’t have any laws to back it up” – or that in future they would want legal support through the process.

These findings need to be considered within the broader context of this research, which considers the lawyers’ and chairpersons’ perceptions of the role of lawyers. What it does point to is just how important legal assistance is for clients coming through RDM, and the need for clients to have clear legal advice and information at all stages of family dispute resolution.

3. Lawyers Perceptions: “Thinking Outside the Square”

A central component of this research involved surveying lawyers about their views on legally assisted family dispute resolution, and the RDM process in particular. Sixty-three lawyers completed surveys, comprising of Victoria Legal Aid lawyers, external (VLA panel) lawyers, and lawyers from the Family Law Legal Service. Their views indicated a strong commitment to using lawyer-assisted dispute resolution to resolve parenting disputes. In general, they valued the collaboration inherent in the RDM model, and believed that their role, while primarily to support their clients, involved balancing their client’s instructions with the best interests of the child/ren involved. The techniques lawyers highlighted using in conferences were a far cry from the adversarial role lawyers can play: they wrote of empathy and good listening; child-focus; and support for clients with complex issues. Indeed several lawyers described their role as requiring creative and lateral approaches to disputes – ‘thinking outside the square’ (external lawyers, surveys no. 21, 22 & 25, FLLS lawyer survey no. 2).

3.1. Sample

One hundred and thirty surveys were sent by email to lawyers across three groups: in-house, Victoria Legal Aid lawyers; external, VLA panel lawyers; and all lawyers from the Family Law Legal Service (FLLS). They were divided into these groups to explore whether there were any major differences between the experiences of RDM for internal and external lawyers. Of particular interest was what they understood their roles to be, techniques that they used in conferences, their views of working with RDM staff and their existing professional development and training needs.

The Family Law Legal Service is distinct in some important respects. It is the collaboration between RDM and the Women’s Legal Service, to provide unrepresented clients, who may otherwise not be able to participate in a conference, with legal assistance throughout the process. This program is newly established, has a small panel of lawyers who work with RDM (five in total), and to some extent the roles that FLLS lawyers play in RDM is different from that of other lawyers in the program. For example, they do not write up orders for clients post-conference. As will be evident in their responses, there is a range of views about the role of the FLLS lawyer, which can be understood in part to be the result of the on-going development and clarification of their role within RDM.

All FLLS lawyers (N=5) completed surveys, while there was a response rate of nearly 50% from the other two groups. There were twenty-nine participants in the VLA and external lawyer groups respectively (N = 29 in each group). The total number of participants was 63.

Across the three groups, 70% of lawyers had participated in more than ten RDM conferences (62% of internal lawyers, 40% of FLLS lawyers, and 83% of external lawyers). Only three participants had done less than five conferences, with no external lawyers in that group. This indicates, where external lawyers are concerned, that there is a kind of self-selection that has occurred. As the program has now been running for seven years, the external lawyers that a) do more conferences, and b) chose to respond to this survey, were more likely to be engaged with and positive about lawyer-assisted FDR. This is different for VLA and FLLS lawyers, who must undertake RDM within the VLA guidelines, and were encouraged by VLA to respond to the survey. Hence there is a wider distribution of more and less experienced lawyers that have participated in RDM conferences in these two groups.

3.2. The Lawyer Survey

The lawyer survey was designed as a brief exploration of their roles at each stage of the RDM process – i.e. before, during and after the conference, and took approximately 15 – 30 minutes to complete (see Appendix B). The survey also examined the particular techniques or strategies that lawyers reported using during the conference. Of interest was obtaining a sense of what lawyers actually felt they did in a conference, with a view to building up a good understanding of techniques that work well in lawyer-assisted FDR. These findings could then inform possible project outcomes including training and resourcing for lawyers. Given the nature of the client base at Legal Aid, lawyers were also asked how they managed clients with complex issues. In addition, they were asked to comment on their interactions with RDM staff, including case managers and the conference chairs. The survey then examined lawyers’ broader views about lawyer-assisted FDR, in particular how it contributed to fair processes, child-focused, workable and safe outcomes. Lawyers were also invited to consider where they positioned themselves in relation to their client instructions and the best interests of the child, to tease out the unique way in which family law practitioners work ‘in the shadow of the law’. Finally they were surveyed about their existing training/qualifications and their ideas for future training.

3.3. Data Analysis

The surveys were collated for each group, and summarised in tables. Where there were closed questions (for example “Please indicate which of the following you do with your client prior to the conference”), and participants checked a box response, results were collated and converted into percentages for each group. In many cases participants were also asked open questions, to provide more detailed comments on each topic (for example, after indicating whether they often briefed another lawyer for the conference, they were asked how they thought their clients would react). These responses were reviewed and examples of responses were chosen to illustrate typical or distinctive views. 

3.4. Lawyer Survey Analysis

3.4.1. Pre-conference

This section reviews the responses from lawyers about their role prior to the RDM conference. It considers the screening for complex issues, the kinds of preparation they have with clients, and their views on and use of briefing out RDM matters to another lawyer or barrister. Finally it explores the contact that lawyers have, and would like to have with RDM case managers.

The first client meeting
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Lawyers were asked about the extent to which they screened for complex issues with their clients. They were also asked about how often they asked about the nature of the problem at the first client meeting.

N = 63

Figure 3 shows that nearly all lawyers across the three groups reported high levels of assessment for a range of issues during initial client contact. Given that clients reported a much lower assessment of screening by their lawyers, it would have been interesting to have asked lawyers what percentage of their clients they estimated were experiencing these complex issues. All external and FLLS lawyers reported that they screened for family violence, with most VLA lawyers reporting the same. The areas that were less well screened for were client capacity to participate in RDM, and cultural and linguistic diversity, with external lawyers reporting less than 60% for the latter. One possibility for this may be that lawyers understand RDM to have a comprehensive screening and assessment process, and may rely on that for whether a matter is suitable for RDM in terms of client capacity. VLA lawyers reported less comprehensive screening than the other two groups. This could be because they are particularly familiar with RDM screening and risk assessments, and believe that screening occurs with RDM. It may also be that, considering how many VLA lawyers reported briefing RDM matters out due to a heavy workload, they are not spending as much time with their clients. Some VLA lawyers also commented that they viewed their role as that of a ‘duty lawyer’, so may not see a comprehensive assessment as part of their role. This survey did not ask them how often or for how long they meet with clients prior to conference, but that may have provided useful additional information.
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Conference preparation
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Lawyers were asked to indicate which tasks they did with their clients prior to the RDM conference. 

N = 63

Figure 4 provides a snapshot of the key things lawyers do with clients prior to conference. It suggests that in particular, most external lawyers spent time with their clients explaining the RDM process, and preparing their client for conference. 

The FLLS lawyers were least likely to provide preparation or review proposals with their clients. This result must be understood in the context of the developing program between FLLS and RDM: as such, some FLLS lawyers have seen their role as that of a ‘duty lawyer’, and therefore preparation and follow up with clients has not been considered to be part of their role. Three of the five FLLS lawyers noted that their role was such. 

Interestingly, most lawyers did not report providing their clients with any coaching for the conference. This may be because the term ‘coaching’, which from a social science perspective involves support and getting one’s client ready, may mean, in a legal context, leading and priming the client prior to the conference. In the survey, the term ‘coaching’ was intended to cover the ways in which one might work with a client to improve their capacity to negotiate on their own behalf. For example, it may involve reassuring the client about their concerns, writing notes of key issues/proposals, or planning strategies to respond if the client becomes overwhelmed. In fact, what the researcher termed ‘coaching’, the lawyers may have considered as ‘preparation’. The term ‘coaching’ may, in a legal context, be a term that implies partiality or leading the client, so may not have been as useful a term to use in this study as ‘preparation’. Alternatively, it may mean that lawyers did not see their role as permitting coaching clients for RDM. This may be about role perceptions, or views of what the grant of legal aid funding covers for lawyer-assisted FDR. Certainly several of the lawyers interviewed in the Conference Observation arm of this study said that the grant of aid did not permit substantial pre-conference client preparation
.
Of further note, for each lawyer group, less than half the participants reported providing their clients with referrals for other services or programs. Given the complex issues clients coming through RDM experience, it would be worthwhile to consider this issue in any possible training or resourcing for lawyers. While less than half of lawyers reported regularly providing referrals to parties, several noted in later responses that where clients had drug and alcohol issues, or were experiencing family violence, they would encourage them to link in with services and supports prior to the conference.

[image: image10.png]


Briefing an RDM matter out

The chart below illustrates how often lawyers would brief another lawyer for an RDM conference. 
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Figure 5 illustrates how often lawyers will brief RDM matters to other lawyers. Interestingly, it shows that external lawyers are the most unlikely to, and are reluctant to, brief these matters. As one external lawyer commented:

“We always appear for the client at RDM. We would expect that if we did brief another lawyer… the client would be concerned as we would already have spent considerable time with them gaining their trust and explaining what to expect. RDM’s can be very emotional events for clients and they feel more supported with someone they know assisting” (external lawyer, no. 19). 
This perception was echoed across all three groups for lawyers who preferred not to brief out. FLLS lawyer responses were slightly different, because three of the five saw their role as duty lawyer, and so would always represent their client on the day of the conference.

The notable difference in this chart concerns the high percentage of VLA lawyers to report briefing RDM matters out. Forty-five percent (45%) regularly briefed matters out, while another 31% sometimes did. Several VLA lawyers commented on their workload as a central reason for needing to brief another lawyer or barrister for RDM conferences. As one lawyer rather frankly wrote of their clients:

“They understand that [it’s] a free service and my rosters mean that there are limitations on what can be provided” (VLA lawyer, no. 7)
Those lawyers who were reluctant to or never briefed out highlighted the importance of trust between lawyer and client, the sensitivity of the matter, and the vulnerabilities of the clients. For example, one lawyer wrote:

“I don’t do it because I don’t think the clients would react well. By that time I have usually developed a relationship with them that sees them regard me as ‘their lawyer’. When a conference occurs my clients have placed their trust in me and I believe reactions to me not being present would range from being annoyed (at best) to distressed (at worst).” (VLA lawyer, no. 27)
When lawyers are required to brief out, many reported the key to client stability and comfort with this was to properly prepare them. One VLA lawyer describes a comprehensive approach if the matter is to be briefed out:

“Clients are positive about the use of counsel, as I explain to them the RDM process in detail and how counsel can assist with resolution. Also I dictate in the client’s presence the case outline and suggested proposals, so that the client feels comfortable that the barrister retained is fully aware of the matter.” (VLA lawyer, no. 16)
In sum, there was an overall reluctance to brief RDM matters out. Lawyers were acutely aware of the sensitive nature of RDM and the importance of the lawyer/client relationship. However, when they did brief out (which many VLA lawyers felt they had to do because of work commitments) they felt that generally clients were understanding about this. For one lawyer, when she did have a client with a strong objection to the matter being briefed to another lawyer, she changed her plans so that she could attend the conference with the client. These responses suggest high levels of respect for the client and recognition of the importance of trust in their lawyers.

Lawyer and case manager contact

Lawyers were asked about the level and kind of contact they had and would like to have with case managers at RDM. Currently, lawyers and case managers do not have any standard or routine contact in the RDM process. Lawyers may contact case managers to check on the things like the status of a file, or an assessment decision, while case managers may contact lawyers for a range of reasons, such as contact details for parties, or copies of Intervention Orders. If a case is particularly complex or there is immediate risk to a party, then case managers and lawyers may work more collaboratively. 

VLA lawyers reported the highest percentage of lawyer participants being satisfied with no or minimal contact with case managers (65%). One VLA lawyer wrote that they had ‘email contact only. I always receive a quick response and the information I am seeking’ (VLA no. 22). Forty percent (40%) of FLLS lawyers were happy with minimal contact, while only 31% of external lawyers were comfortable with the level of contact with case managers.

The lawyers surveyed provided a range of suggestions about the kind of contact they would like with case managers. Many comments indicated lawyers would like to be kept ‘in the loop’ about what stage a matter was at. These comments varied from suggestions for email contact about what stage, conference details, and informing lawyers of the chairperson booked for conference, through to some frustration about the current lack of contact, with one VLA lawyer writing that:

“The contact varies a lot and seems to depend on how much of a backlog there is for RDMs. I get frustrated when all I’m told is the matter is in the pipeline with no estimates of how long it will take, or when there are unexpected delays.” (VLA lawyer no. 4)

There were also some lawyers who indicated that they wanted more sharing of information between case managers and lawyers about their clients. This ranged from sharing information about any issues raised, what the other party’s proposals might be, through to how a matter was assessed as suitable or not. While this would certainly increase shared information and improve client support, the case manager provides assessment and support to both parties, making their position distinctly different to that of a lawyer. The conundrum this creates is neatly summarised by one lawyer:
“There is some difficulty here as the case manager speaks to both FDR participants and so if there is to be detailed discussion it may give a perception that the necessary participant’s confidentiality has been breached.” (VLA lawyer, no. 21)
What this points to is a need for a clarification of roles. Some lawyers clearly did not understand the role of the case manager in the RDM model. For example, one Legal Aid lawyer wrote:
“A discussion prior to intake would be useful. I find it frustrating that matters are screened out of the service that are clearly appropriate for conference and may not have been screened out if the intake officer had just spoken with the lawyers.” (VLA lawyer, no. 28)
In this instance it is evident that the lawyer does not understand the boundaries between the role of the lawyer and the role of the case manager (or intake worker). It is the role of the case manager to undertake an extensive screening and risk assessment with each party to determine suitability for conference. If the intake worker or case manager has assessed a matter as not suitable, taking into account both parties, then a discussion with their lawyer could not change that decision. If a case manager thought that, with some discussion with a party’s lawyer, a case may be suitable for conference, then they would contact the lawyer. Another lawyer also wrote of wanting to know when and how a matter may be deemed unsuitable for FDR. This again suggests a lack of understanding of RDM policy and process, and indeed FDR guidelines. Case managers are not at liberty to discuss reasons for assessments with any party, primarily to protect the safety of all family members involved.

Lawyers role during the conference
Table 2: Key Roles of Lawyers During an RDM Conference (%)

	Role during Conference
	Percentage (%)

	Legal advice
	70%

	Guide and support client
	37%

	Ensure appropriate agreements (in the best of interests of the child, workable)
	32%

	Reality testing
	29%

	Advocate for client
	27%

	To assist RDM process/negotiation
	22%

	Drafting of agreements*
	14%

	Child focus**
	10%


N = 63

*Note that no FLLS lawyers included this as part of their role.

** Note that only VLA lawyers explicitly named ‘child-focus’ as being part of their role.

Table Two shows the main roles that lawyers believe they have during an RDM conference. Seventy percent (70%) of lawyers indicated that their role during the conference was to provide legal advice. Not surprisingly, this was the most common role identified. Other roles identified that were common across all groups included that of guidance and support, and advocacy for their clients (external and FLLS lawyers rated advocacy more often than VLA lawyers). All groups mentioned the importance of reality testing. While all groups also mentioned ensuring an appropriate agreement (in terms of best interests of the child and workability), it was most commonly mentioned by VLA lawyers. Finally, VLA lawyers were the only group to specifically mention their role as including bringing a child-focus to their client’s negotiations.

Within in each group, lawyers wrote of a range of involvement. Some lawyers regarded their role in very limited terms, while others wrote in detail about their role at a number of levels. Below are some examples of comments from across the groups of lawyers that illustrate their perception of their role in an RDM conference:
“To represent my client to obtain the best result in accordance with their instructions” (external lawyer, survey no. 4)

“Legal advisor. A person there to advise on the proposals being used” (VLA lawyer, survey no. 19)

“Supporting the client to actively participate in the negotiation process (in terms of supporting them so they feel confident to express their wishes and assisting them to articulate their wishes when needed). Also, advising the client as to the reasonableness of their wishes, and what a Court might say about certain matters that are under negotiation.” (External lawyer, survey no. 20)

“I see my role in the RDM as being to support my client to own his/her case and to assist him/her make informed, child-focused proposals and decisions with a view to resolving the issues in dispute so that an agreement is reached which will work for the children and be practical for the parents. However, there are times when my client finds it difficult to put into words what he/she thinks and, on these occasions, I would speak for my client… when agreement is reached it is also my role to ensure the agreement that is then signed by the parties is in plain English, is understood by the parties and addresses everything that needs to be addressed so that the parties have a solid framework for their future parenting arrangements.” (VLA lawyer, survey no. 13)
What these and many more comments revealed is that overall, lawyers have a sense of their role as complex and nuanced. While there was understandably a strong emphasis on their role as legal advisor, there was also very much a sense of working with one’s client to assist them to participate in their own negotiations, and/or to assist them where they were unable to speak on their own behalf. While only VLA lawyers specifically mentioned child-focus as a central role, many lawyers considered that part of their role in ensuring appropriate agreements included those that sat within the Family Law Act, and the best interests of the child.
Techniques used during conferencing

Participants were asked to further explain their role by describing the strategies or techniques they commonly used during an RDM conference. Responses to this were varied, ranging from practical strategies related to the conference process, such as taking breaks and having private sessions with the other party’s lawyer, through to broader skills such as empathic listening, summarising and being respectful to all parties present.

Table 3 shows the main techniques that lawyers identified using in a conference. As there were diverse responses, this table summarises those where more than ten percent of lawyers mentioned the skill.

Table 3: Key Techniques Used by Lawyers in RDM Conferencing (%)

	Key Techniques Used in Conferencing
	Percentage (%)

	Reality testing
	29%

	Provide legal advice
	27%

	Encourage client participation
	22%

	Child focus
	19%

	Explore options
	19%

	Active listening & Summarising
	13%

	Empathy/Compassion
	13%

	To advocate for client
	11%

	Look for practical/ creative outcomes
	11%

	Non-judgemental/ respectful
	11%

	
	

	Not Sure/No Answer
	16%


N = 63

Table 3 shows that a central technique used in RDM conferencing involves reality testing of client proposals. While the second most commonly mentioned skill concerned providing legal advice, only two external lawyers noted providing legal advice as a technique, while 41% of VLA and 60% of FLLS lawyers mentioned this. In line with non-adversarial approaches to dispute resolution, many lawyers wrote of techniques such as encouraging client participation, exploring options and looking for practical and/or creative outcomes. The latter, ‘thinking outside the box’ is a skill that is particularly well suited to the RDM conferencing format. Indeed, later in the survey several lawyers noted the value of chairpersons in also contributing to creative problem-solving. 

Interestingly, only external lawyers mentioned ‘explain RDM processes’ (14%) or ‘explain Family Law Act/Family Law System’ (14%). It is not clear whether this was because internal lawyers assume clients have been prepared for this through the RDM assessment process, or because of time/workload constraints. When coupled with some of the client feedback suggesting that they would like to better understand the family law context, it does suggest that RDM consider ways to ensure that all clients are clear about relevant aspects of the Family Law Act, and their pathways in the Family Law System.

Some responses that highlight the importance of the techniques raised are as follows:

“I try to empower the client. I reassure the client by either speaking for them or making the client confident enough to speak on their own. I write down proposals/ideas for the client to focus on. I make sure the client does not feel pressured to agree to things which are not workable.” (VLA lawyer, survey no. 14)

“Reflecting back/repeating back/rephrasing to clients/other party to make sure we’re on the same page and they feel like they’re being heard, during both private and joint sessions. Assisting them to consider things from the child’s perspective, rather than their ex-partner’s perspective. [Giving] legal advice about worst case scenarios in private sessions.” (External lawyer, survey no. 8)

“In the main room, I generally minimise my involvement to ensure clients have the maximum opportunity to speak for themselves. In private sessions I am generally providing advice on proposals and trying to find alternative solutions to issues arising.” (VLA lawyer, survey no. 19)

“Negotiation, problem solving (thinking outside the box), giving client legal advice and reality testing their expectations, remaining calm and trying to defuse any conflict that may arise. In private sessions I also try to put the client at ease and explain to them where we are going.” (External lawyer, survey no. 22)
The comments above are illustrative of the approaches lawyers take to working with their clients in family dispute resolution. They show a clear focus on working with their clients to empower them to fully participate in the conference, to the best of their ability. They also highlight the importance of reality testing and providing a family law framework throughout the conference. Lawyers here pointed to the different techniques employed when in a private session or a general session – joint or shuttle. During a general session, lawyers described taking a back seat where possible to encourage their client to negotiate on their own behalf, while they used private sessions to make sure that their client understood what was going on in the conference, and creatively explored options with them within a clear understanding of the legal and non-legal consequences of their proposals. This creative thinking in terms of option generation was also a skill that lawyers recognise and value in the chairs, as will be discussed shortly. The skills lawyers identify using during a conference clearly show techniques that are well suited to alternative dispute resolution: focusing on client empowerment throughout the process, with the lawyer there to assist and advocate when helpful.

Working with clients with complex issues

“When dealing with these types of issues in a family law case, it requires everyone to think outside of the square in order to ensure that children are safe and that the affected party/ies are supported in their endeavour to resolve the parenting dispute.” (External lawyer survey no. 21)
Working with clients with complex issues is where one can see the skill and understanding of lawyers come into play – where they truly think ‘outside the square’, as the lawyer above suggests. Many clients coming through RDM experience a range of issues that can impact on their capacity to negotiation in dispute resolution. The complex issues most commonly seen in RDM involve family violence, drug and alcohol misuse, and mental health issues. Others include cultural or religious issues, a prior history of family involvement with the Department of Human Services, acquired brain injury or intellectual disabilities. Thus lawyers working in RDM conferences are routinely working with clients with additional vulnerabilities and challenges. 

Lawyers reported using a range of techniques to support clients with complex needs. The main strategies are described below.

Referrals and support

“Attend to the personal needs of the client by arranging referrals where possible. Support client’s efforts in therapy or programs, tie in relevance of personal growth with potential outcomes of proceedings or RDM. Explain the nature of proceedings and RDM in terms of conservative approach to risk situations.” (External lawyer, survey no. 10)
The most common technique indicated was the use of referrals and supports for clients, both outside of and in the conference (33% - although no FLLS lawyers reported using referrals with clients, again possibly due to their role in the RDM program). Some lawyers wrote extensively about trying to engage clients in programs and interventions prior to conference, while others wrote about the utility of including a support person in the conference, particularly if there were mental health issues. Given how many lawyers considered referrals and support to be so critical, it would be useful to follow up this research with some consideration of how lawyers access referrals, how up to date these are, and ways in which RDM could work collaboratively with lawyers to support timely and relevant referral options.

Preparation

Many lawyers commented on the importance of preparation with clients (again, only external and VLA lawyers, who see preparation as part of their role). They wrote of needing to spend more time with clients with complex needs, to make sure they have had thorough advice prior to a conference, so that parties have had time to consider how their issues may impact on suitable arrangements, and how those issues may be regarded should the matter proceed to court. To support this, lawyers mentioned using clear language, being patient and willing to explain things repeatedly, and exploring the support needs of their client to enable them to fully participate in the conference itself.

Child focus

Using a child-focus underpinned many of the lawyer approaches to working with clients with complex issues. In fact, as one lawyer noted, they liked to ‘focus on how certain issues will affect the child, rather than them as parents. This gets a better response’ (external lawyer, survey no. 8). This approach has two clear benefits. Firstly, it clearly places the interests of the child as central to any settlement arrangement. Secondly, in framing options in terms of the interests of a client’s child or children, it enables complex issues to be discussed and considered, without the client necessarily feeling judged or targeted. The combination of bringing in a child-focus and providing a realistic understanding of how those issues may be considered in a court, clients were able to consider practical (and creative) arrangements, rather than feeling judged or disadvantaged because of a complex issue.

Two lawyers describe the importance of child-focus thus:

“Ensuring there are appropriate safe-guards in the agreement reached so that these issues have the minimum possible impact on the child” (VLA lawyer, survey no. 9)

“I try to be realistic about the matter and work out ways that the child can safely have an ongoing relationship with each parent” (VLA lawyer, survey no. 11)
R.E.S.P.E.C.T.

Frequently, lawyers wrote of the need to talk with clients with complex issues with respect, empathy and in a non-judgemental manner. While some lawyers spoke of particular strategies such as empathy and active listening, others used more practical strategies. For example, working to contain clients to keep them ‘on track’, using a shuttle format for conferences, private sessions, breaks and even having ‘a lot of cigarettes at hand’ (External lawyer, survey no. 19)! These responses suggest that lawyers are generally sensitive to working with clients with vulnerabilities. For example, one external lawyer described ‘mutualising’ certain restraints (for example, agreements to avoid drug or alcohol use) so that one party did not feel unfairly targeted (survey no. 8). Other lawyers wrote of assessing their client’s capacity to speak for themselves, so that they would support them to do so, or at times advocate more strongly for them where a party was unable to adequately do so. In sum, lawyers did name techniques they used to support and empower their clients wherever possible, working with any complex issues in a respectful and non-judgemental manner.

Family violence

Some lawyers commented specifically about working with clients affected by family violence. In these responses, there was an emphasis on safety, both in the RDM process, and in that any agreements ensured safety for the client and their child/ren. These were eloquently described by a FLLS lawyer, who described her role thus: 

“Listening to the client’s story, being empathetic but always bringing the focus back to what is a safe arrangement for the children and if I am assisting a victim of family violence then if the arrangement is safe for him/her as well. Looking at what cheques/balances, if any, can be put in place to ensure the safety of the children.” (FLLS lawyer, survey no. 1)

There were two comments by lawyers, one external and one from VLA, that raised concern. In both of these cases the lawyers suggested that they did not work with many clients affected by family violence because they were ‘screened out’ of RDM by the case managers, or because ‘family violence usually obviates RDM’. It is useful to note these views, because they suggest a picture of RDM clients that is far from the norm. In fact, most RDM clients experience or have experienced some form of family violence. RDM has a sophisticated screening and risk assessment tool used to evaluate the extent to which family violence, and/or the fear of future harm, may impact on the suitability of a case. In many cases when there is no immediate risk, RDM would assess family violence cases as suitable, recommending certain formats and supports if required to enhance both parties’ capacity to safely and fully participate. These two comments, while not representative of the group as a whole, suggest that, as research on family violence and mediation has shown, practitioners believe they are not working with family violence, when in fact they are (Keys Young 1996, Bailey et al 2005). This is at odds with the high number of lawyers indicating that they routinely screen for family violence – nearly 100% across the three groups. It is perhaps a reminder of the utility of lawyers having up-to-date, and/or regular information sessions about RDM and its client base, as well as being up-to-date with current research on family violence and family dispute resolution.

The role of the chairperson

Lawyers were asked to comment on what they considered helpful and not so helpful in the role of the chairperson. Observations were overwhelmingly positive (as the chairs were also about the lawyers) about the ways in which chairs assist the RDM conference and outcomes:

“Chairpersons in my opinion are experienced and informed lateral thinkers. They will often provide a client a useful third party perspective that can help a client see beyond a ‘road block’.” (VLA lawyer, survey no. 29)
Several lawyers mentioned the benefit in having chairs as a third party to provide creative suggestions during a conference. Lawyers also noted the benefit of a chairperson’s expertise, either with a social science background, or a legal one. There seemed to be a sense of support and being backed up that chairs provided. For example, chairs sometimes asked lawyers what a likely outcome would be if the matter went to court, which enabled the lawyer to clarify an issue, and similarly, chairs would sometimes pick up on suggestions made by lawyers in order to work through an impasse.

Lawyers valued the control of the process that chairs maintained. They relied on them to introduce and explain each person’s role, to manage time, and to structure of the conference, using breaks and changing from joint to shuttle, to support the capacity of each client as the conference progressed. As one lawyer noted, this was particularly helpful if the other party was unrepresented.

What stood out most of all was the sense of professional regard that lawyers expressed for the chairs at RDM. They recognised their expertise, their skills in working with their clients, and in managing a process to maintain a child-focused and safe environment for any possible agreements. 

There were not a lot of examples from lawyers of less helpful chair behaviour. Where examples were provided, they were concerned with management of the process. For instance, if chairs did not manage time well, spent too long in the introductory (‘making sure everybody feels touch feely comfortable’!) stage, and leaving less time for issues the lawyer saw as central for their client. Other concerns included clients at times not feeling heard or listened to by the chair, and feeling pressured to make an agreement. Lawyers, as this section demonstrates, saw their role very clearly to support and/or advocate for their client, so they were sensitive to any pressure their client might feel. Further, they considered their primary role to be providing legal advice, so if chairs were perceived to be providing advice or ‘diagnosis’ it would be seen as hampering their role in an RDM. This needs to be balanced with the many lawyers who appreciated the ways in which chairs drew on their own expertise to suggest creative options that at times reinforced what a party’s lawyer was advising.

One of the most encouraging comments on the role of the chair was this:

“The chairs are exceptional in the way they assist to keep parties calm. They have a lot of experience and regularly represent good strategies for parties to consider. Parties often interpret the chair as being a person of authority and listen hard to what they say. The chair can and do assist lawyers by listening to each party, treating them equally and encouraging lateral thinking.” (External lawyer, survey no. 19)
3.5. Post-Conference Contact with Clients
The final section of the lawyer survey was concerned with types of client follow up. The Chart below outlines the kind of contact each group of lawyers routinely has with clients after the RDM conference.


N = 63

Figure 6 shows that VLA and external lawyers have frequent follow up contact with clients, which includes writing up plans (in many cases this happens at the end of the conference), filing consent orders, on-going legal advice and additional referrals. External lawyers have the highest rate of follow up contact on all levels. The key difference across the groups is for FLLS lawyers, who have limited contact post conference. Indeed, three of the five lawyers in this group noted that there was no follow up because their role was that of a duty lawyer. 

3.6. Lawyer-Assisted Family Dispute Resolution

The final part of the survey asked lawyers to comment on some broader aspects of lawyer-assisted family dispute resolution, including whether lawyers assist the process, in what particular ways, and where they position the two interests – that of the client and that of the child. Lastly, the survey asks lawyers about prior training and possible future training needs.

3.6.1. Advantages of lawyer-assisted family dispute resolution

Perhaps not surprisingly, all lawyers agreed that clients benefit from having a lawyer with them in the FDR process. The reasons they believe this to be the case were interesting. Primarily, most lawyers felt that the ability to have on-going legal advice and reality testing throughout mediation was invaluable for parties. When enhanced by skills in ADR, they could empower and/or advocate for their client as the need arose. Finally, their legal skills enabled them to write simple, workable agreements that they believed were likely to be durable and in the child’s best interests.

Here are some of the comments lawyers wrote:

“A lawyer helps the client understand what’s a good outcome and what is not, what are reasonable proposals or not. A lawyer ensures that all important matters are raised and not glossed over. The client has the reassurance of knowing the advice he or she is receiving is independent and considered; that the client is not being pressured unreasonably to agree to something inappropriate.” (VLA lawyer, survey no. 4)

“Lawyers give the clients confidence they allow them to consider all the impacts of the agreement. The lawyers prevent clients from saying yes when they do not mean it.” (VLA lawyer, survey no. 11)

“FDR is often the first occasion on which many clients have been in a controlled, safe environment in which they felt empowered to talk to the other party. Often this empowerment comes from the fact that they have their lawyer by their side, [who] has encouraged them to participate in RDM, prepared them for the process and developed a rapport with them. The lawyer gives their client the confidence to speak for themselves, however is a safety net who can speak for the client if he/she is unable to.” (VLA lawyer, survey no. 13)

“They definitely benefit from having someone giving them legal advice and also giving them a reality check of what their expectations will get them if the matter progresses to Court. The lawyer can put forward creative solutions to practical problems which might be an impediment to a settlement being reached.” (External lawyer, survey no. 9)

“They get real hands on legal experience and advice. We have found that the majority of matters with a lawyer on each side settle and don’t come back unless there is a plan for a further conference. Gives clients a sense of being supported, reality checks and sometimes a voice.” (External lawyer, survey no. 12)
Lawyers were asked if there could be any disadvantages for clients having lawyer-assisted family dispute resolution. The majority of lawyers responded in the negative, save for the presence of an adversarial lawyer in the process. It was clear that lawyers participating in this study believed that lawyer-assisted family dispute resolution is no place for an adversarial approach.

3.6.2. The ways in which lawyers assist
Lawyers were asked to comment on the ways in which lawyer-assisted FDR improved four areas: fair processes; child-focus; workable/durable agreements; and safe outcomes. The next section highlights some of their observations on each aspect.

Fair processes

Generally, lawyers were in agreement that lawyer-assisted FDR improved fair processes ‘by ensuring the process allows both parties to be heard’ (VLA lawyer, survey no. 2). They noted that this was particularly important in a context in which there might be power imbalances, as is often the case where one or both clients have complex issues. The sense of support and advocacy that a lawyer provided were mentioned as being able to ameliorate power imbalances throughout the process.

Child-focused outcomes

All comments pertaining to child-focus emphasised the way in which a lawyer can shift party focus from themselves or their ex-partner to what may work best for their child/ren. For example, 
“Clients are often invested in who did what and what they need as opposed to the child. By providing advice on the legislative requirements and likely court view assists the client to focus on the children.” (VLA lawyer, survey no. 23)

“Family lawyers are aware of and have often had training in child development etc which allows for the lawyer to assist a client in focusing on an outcome which is child-focused. Lawyers can also direct a client away from an outcome which may be self focused rather than child-focused.” (FLLS lawyer, survey no. 2)
Interestingly, one external lawyer commented that ‘you can sometimes forget about child-focused outcomes as you tend to be more focused on client-focused outcomes’ (survey no. 20). This is a tension that we were particularly interested in finding out about, and will report on below.

Workable/Durable Outcomes

Generally lawyers highlighted the sense of ‘ownership’ clients felt over any agreements reached after using lawyer-assisted FDR. There was a strong belief that because clients had access to legal advice and reality testing throughout the process, and experienced drafting of agreements in appropriate and simple language, that parties were more likely to leave with durable agreements. This was neatly summarised by one VLA lawyer:

“This is terribly important. Lawyers can suggest outcomes that satisfy both parties through careful and intelligent drafting.” (VLA lawyer, survey no. 6)
Safe Outcomes

Safe outcomes are critical when a high volume of family violence affected families come through RDM. Indeed, for all RDM staff, the elephant in the room is always the possibility that an arrangement will not provide for a family’s safety and well-being in the future, and that someone may be seriously, even lethally harmed. As one lawyer noted; “There are plenty of people who put their safety after supporting a relationship between the child and the other party because they have not received appropriate legal advice. Our service often comes across situations like this – the role of debunking myths is so important here” (VLA lawyer, survey no. 6). 

Several lawyers highlighted the opportunity for them in ensuring agreements included safety measures during child change-overs, and other measures to reduce face to face contact for any party at risk, including contact centres and/or supervision during contact.

In addition, lawyers wrote of the safe processes embedded in the RDM conference model, including the use of shuttle, having a lawyer to advocate and support, the use of support persons where appropriate, and even tele-conferences to address safety concerns.

One lawyer succinctly described the advantages of a lawyer-assisted process both in terms of RDM process and outcomes:

“In my view, the presence of lawyers significantly assists a party with a lower bargaining position, who may have been the victim of family violence. It provides greater scrutiny to the final outcome in these types of matters and reduces the likelihood of unsafe or non-child-focused arrangements being put in place.” (VLA lawyer, survey no. 19)

3.7. In the Shadow of the Law: Client Instructions or a Child’s Best Interests?

Lawyers working in family dispute resolution have a double role – to represent their client’s instructions and to work within the Family Law Act, which clearly states has a child’s best interests as a primary consideration of any agreement. In a family dispute resolution context, these two interests can, at times, compete. Not all clients propose arrangements that practitioners may feel are in a child’s best interests. When this happens, and how to respond, requires skill not only for the lawyers involved, but also the chairpersons.

Participants were asked what they believed their primary role to be – that of representing their client, or working in the best interests of the child. Figure 7 below summarises their responses:

N = 63

* Note: 2 VLA participants were also Independent Children’s Lawyers.

Figure 7 shows what lawyers believe to be their primary role – 44% of lawyers across all groups felt that it was to represent both a client’s interests, and the interests of the child/ren. Interestingly, VLA lawyers had the highest response to acting in a client’s interests. But for all lawyers who indicated this, they framed it within their requirements under the Family Law Act: 

“Lawyers are obliged to represent their clients interests. But good legal advice directs clients to what a court outcome is likely to be and a court is obliged to put the child’s interests as paramount.” (External lawyer, survey no. 11)

Several lawyers referred to these dual roles as a ‘balancing act’: 

“The lawyer needs to balance the client’s instructions with what is in the best interests of the child/children. Ultimately, the lawyer must tell the client that the child’s best interests are paramount. The lawyer is not a mouth-piece for the client. The client must be made aware that if the matter were to proceed to court that the court would consider what is in the best interests of the child and not what suits either parent.” (VLA lawyer, survey no. 14)

“The Family Law Act makes it clear that the best interests of a child are the paramount consideration in these matters. An experienced Family Lawyer is able to negotiate the sometimes conflicting balance of client instructions with an outcome that is child-focused.” (External lawyer, survey no. 17)

In many cases, lawyers wrote of managing this balancing act by educating their clients about the best interests principle, and framing any client instructions in light of the likely court outcome. In this way they attempted to guide their clients to agree to proposals that were in their interests, while also being appropriate for their child/ren. As one lawyer optimistically wrote: ‘all clients really want the best for their kids’ (external lawyer, survey no. 10). Perhaps the most encouraging recommendation for lawyer-assisted family dispute resolution was this:

“A future child-focused mediation can achieve both. By bringing the children at the forefront of discussions and then focusing on their needs and adapting them in line with the clients instructions.” (VLA lawyer, survey no. 16)

3.8. Training for Lawyers in Family Dispute Resolution

Lawyers were asked whether they had had any relevant training prior to working in family dispute resolution. The responses indicate that 60% of lawyers participating in this study had no prior relevant training. The chart below outlines the differences across the lawyer groups.


N = 63

Figure 8 illustrates the percentages of lawyers who have and have not had any specific training relevant to working in lawyer-assisted family dispute resolution. While overall 60% of lawyers had not had training, there are significant differences across the three groups. Seventy six percent (76%) of external lawyers had not received relevant training. Of those that had, most had done some kind of FDR training. For the VLA lawyers, 48% had some relevant training, but of those 48%, over half referred to an in-house VLA training that was delivered in around 2008. This training was about family dispute resolution, designed for family lawyers participating in RDM conferences. Four of the five lawyers working at the Family Law Legal Service had done some relevant training.

3.8.1. Training needs

Of interest in this study was to see what lawyers felt their training needs may be, with a view to addressing these in project recommendations. So finally, lawyers were invited to suggest whether there were any trainings that they would find useful. Interestingly, 32% (N = 59) of lawyers across all groups could not identify any trainings that they felt would be useful to their work in FDR. Fifty two percent (52%) of VLA lawyers and 48% of external lawyers could not identify any trainings that might be useful. Surprisingly, while FLLS lawyers had the highest rate of existing relevant training, all FLLS lawyers were interested in further training.

The areas that lawyers did indicate some interest in further trainings were as follows:

Table 4: Areas for Further Training (%)

	Areas for Further Training
	Percentages

	Family Dispute Resolution in RDM Context
	20%

	Family Dispute Resolution 
	17%

	Family Violence Risk Assessment
	5%

	Child Development Principles
	5%

	RDM Process/Model
	3%

	Principles of FLA and Court Outcomes
	2%

	Post Separation Parenting Information
	2%

	Refresher Sessions in FDR
	2%

	Dealing with Vulnerable Clients
	2%

	FDR in Teleconferencing
	2%

	
	

	Any Training
	12%


N = 59

The most requested training was for family dispute resolution in an RDM context (20%). Following that was a 17% interest in some kind of family dispute resolution training. Twelve percent (12%) of lawyers indicated an interest in any kind of training. Training in more specialised areas, such as family violence screening and risk assessment, or child development, was limited. The implications of these findings are discussed in more detail in Chapter 6 of this report.

3.9. Summary

Lawyers indicated an overwhelming commitment to the RDM conferencing model. They were supportive of the role of the chairperson, and had a strong belief in the utility of their role as lawyers in FDR. Lawyers also wrote of a sensitivity and appreciation of the complex issues parties bring to RDM, and a willingness to engage with these to enable clients to negotiate on their own behalf, or to advocate for those who could not. In spite of an evident lack of training in FDR, many lawyers did describe techniques and strategies that are common to FDR practice, and not about adversarial practice. Arguably the most compelling area of practice that RDM conferencing demands for these lawyers was the lateral thinking, problem-solving and thinking outside the square.

4. Chair Panels View of the Role of Lawyers

“Given a choice, I would opt for lawyer-assisted family dispute resolution every time” (chairperson, RDM)

Roundtable Dispute Management has a panel of nine chairpersons who conduct the family dispute resolution conferences for Victoria Legal Aid. This panel is made up of FDR practitioners from family law or social science backgrounds, with extensive experience working in the family law field. A key strength of the chairperson panel is their expertise. Indeed, as evident by the lawyer surveys undertaken for this study, lawyers assisting parties in RDM have high levels of confidence in, and often familiarity with, each chairperson and their particular style of conferencing, which greatly facilitates the RDM model.

This research was also interested in finding out what chairpersons identified as the skills and knowledge that they and lawyers brought to RDM conferences. Chairpersons were sent a survey to complete, followed by a focus group that further developed some of the ideas emerging from the surveys.

4.1. Chairperson Survey

The chairpersons provided detailed responses, including examples, about the following:

· What skills and knowledge lawyers brought to FDR.

· What techniques chairs use when working with lawyer-assisted FDR.

· What skills and knowledge chairs brought to FDR.

· What professional development or trainings may be helpful to facilitate best practice between lawyers and chairs.

· What additional skills are required when working with clients with complex needs, including family violence, mental health, drug and alcohol and/or cross-cultural issues.

4.2. Lawyers as “Members of a Team”

Overwhelmingly, chairpersons at RDM were enthusiastic about and impressed by lawyer-assisted family dispute resolution, both as a model and in terms of the lawyers that regularly participated in conferences. All chairpersons described a team approach to conferencing, which relied on a cross-professional shared understanding of RDM. There was broad agreement about the skills and techniques they see lawyers utilise effectively, and also about the skills chairs bring to RDM conferences. The central features of successful lawyer-assisted FDR appear to be working within a non-adversarial framework that takes into account the complex needs of the client base that RDM services, child-focused outcomes, and the family law context in which RDM occurs. Chairs also provided interesting suggestions for possible training, particularly cross-professional training and resources that could be developed to assist clients and lawyers in RDM conferencing.

Below is a summary of the main themes emerging from the chair responses. Chairs were asked to comment on the skills and knowledge they believed was valuable for lawyers; examples of techniques that positively and negatively impacted on a conference; and suggestions for professional development that may be useful for lawyers.

4.2.1. Valuable skills and knowledge for lawyers

Chairs suggested a wide range of skills they felt were helpful for lawyers. They have been divided below into themes that include: a broad knowledge of the Family Law System and family law; an understanding of the process and preparation for clients; sound communication and listening skills; and some understanding of current theories on separation and children.

Knowledge of the Family Law System

· Knowledge of family law and court process.

· Knowledge of current and/or significant court judgments that may impact on the outcome of negotiations at RDM. 

· Skilful drafting of written agreements. In plain user-friendly language that promotes parental commitment and ownership as well as being enforceable.

· Being able to grapple with the value conflicts inherent in the family law jurisdiction (i.e. client advocacy and the best interests of the child).

Knowledge of Process and Preparing Clients

· An organised approach having prepared the client and sourced relevant practical information prior to conference.

· An understanding of the RDM process so that they can best prepare their client for the settlement conference.

Communication skills

· Good communication skills.

· The ability to empathise with the client.

· Client management skills.

· Knowledge of a variety of negotiation strategies.

· Positive advocacy skills.

· Being child-focused, resolution-focused, future-focused. 

· To manage and shape clients’ expectations in a manner that is respectful.

· To role model appropriate behaviour.

· Being sufficiently assertive and not aggressive.

· The skill of a ‘legal coach’: this means walking with the client and not leading or following.

Child Development/Separation Issues

· Some knowledge as to how the grief of separation may be impacting on client’s views and capacity to resolve matters.

· Some knowledge of impact of separation on children and their developmental needs.

· An understanding of children’s needs at different stages in their development.

· An understanding of attachment issues and how they impact on appropriate parenting arrangements.

Complex Issues

· Understand that a mediator may need to address emotional issues at times, and also unpack the underlying concerns.

· Understanding the implications of family violence including the effect of witnessing it.

· Being sensitive to the needs of diverse populations.

· Ability to assist vulnerable clients to negotiate.

· Exploring with clients various settlement options that suit their particular client.

· Motivation to assist clients with non-legal issues.

4.2.3. Positive techniques that lawyers use in conferences
Chairs were also invited to identify the techniques that they had seen lawyers use during family dispute resolution conferences. They described a range of techniques, many of them the same as those that lawyers identified themselves. This suggests that chairs are well aware of the role and skills that lawyers bring to RDM, just as Rhoades et al. found in their study of inter-professional relationships in the family dispute resolution sector (2005). They argued that one of the essential qualities for good collaboration was a shared understanding and appreciation of roles. In this study, the chairs described techniques that lawyers use that reflect a sound appreciation for working with legal aid clients, using mediation skills as well as their legal expertise. Listed below are the common techniques the chairs identified:
· Provision of legal advice and knowledge.

· Reality testing.

· Compromising.

· Child-focus.

· Raising concerns that client may have not said.

· Assisting a client to prioritise underlying concerns.

· Assisting communication between parties.

· Positive and constructive dialogue.

· Reflective listening.

· Empathy.

· Open ended questions.

· Being well prepared.

· Ability to work in a range of conference formats (e.g. shuttle, joint).

· Willingness to work out an agreement.

· Good drafting skills.

· Referrals and support.

· Good understanding of VLA grants.

4.2.3. Less helpful techniques for a conference

Chairs were also asked to name techniques that could negatively impact on a conference. Not surprisingly, the most common one identified was ‘being adversarial’. Adversarial approaches to dispute resolution are at odds with the model of conferencing used at RDM. Chairpersons who noted this as an unhelpful technique often noted that it is unusual to find a lawyer with such an approach, and therefore when they do come across them, it really highlights how unhelpful this technique can be. Lawyers also identified this as the most unhelpful approach to conferencing. Other techniques identified by chairs also tended to be those that were not sensitive to either the needs of the parties involved, or to the process required for family dispute resolution. When discussing this in the forum, several chairs noted that these behaviours were rarely seen by now, with a sense that most lawyers who they worked with were experienced in, understood, and valued the RDM conferencing model.

· Being adversarial. 

· Putting positions and/or views as to the likely Court outcome too early.

· Incorrect statements about the law.

· To only represent client’s wishes.

· Don’t allow their clients to speak for themselves.

· Statements made that denigrate the other party and are not child-focused.

· Being overly “nice” to other party who perceives this as condescending.

· Closing down discussion on topics that elicit strong emotions.

· Allowing their client to come unrepresented.

· Pre-existing issues between solicitors.

· Not sharing proposals prior to conference.
 

4.2.4. Professional development proposals
Finally, chairs were invited to put forward ideas for professional development they believed would assist lawyers working in family dispute resolution. They identified a wide range of areas for developing skills in working in a dispute resolution model, as outlined below:

General

· General family law and how it currently relates to RDM.

· Alternative dispute resolution process and theory awareness.

· Sessions for new lawyers to learn about RDM, the process and how it fits into the Family Law System.

· How our child inclusive program (Kids Talk) works.

· Specific guidelines for carrying out their role in FDR would be useful – before, during and after FDR.

· How to assist clients coming through RDM.

· A reference list of resources.

· Producing a DVD for training purposes – examples of helpful lawyer interventions.

· An understanding of the VLA grants process.

Skills

· An understanding of negotiation skills within the framework of the FDR process.

· Basic mediation techniques/strategies especially around breaking impasses.

· Communication skills in open questions, summarising and reframing.

· Using less adversarial language.

· Avoidance of cross-examination or testing the evidence.

· Listening for underlying needs and concerns or fears in mapping conflict and then translating these issues into practical proposals for negotiation.

· Working with clients with complex needs.
Theory/Knowledge
· Child development and attachment overview. 

· Impact of separation on children.

· Family violence awareness and assessment of risk (CRAF
).
4.3. How the Chair Panel Viewed Lawyers Role

Chairpersons were asked about the skills and knowledge they believed were valuable for chairs; techniques they used when working with lawyers; and professional development that would be useful for chairpersons. Overall, their responses again suggest a level of overlap with the techniques they appreciated that lawyers used in conferencing, and complimentary skills that chairs bring to conferences. The idea of complimentary roles is another key quality that Rhoades et al identified as facilitating positive cross-professional collaboration (2005). The role the chairs identified below highlight a sense of working as a team with lawyers to provide expertise and guidance that supports the role of the lawyer, as well as the client. Below is a summary of the main issues raised:

4.3.1. Valuable skills and knowledge for chairpersons
· Mediation skills.
· Negotiation skills developed through training and experience.

· Communication skills such as being empathetic, active listening, reflecting and reframing skills.

· Previous experience in and knowledge of family law, through Court and FDR experience.

· Engaging people quickly and rapidly assessing key issues. 

· Acknowledging the goodwill that the lawyers bring to the decision-making process.

· Giving lawyers a sense of containment of process for them to work within. 

· Reinforcing hard messages to the client with the lawyer. 

· Understanding of separation, grief processes and basic child developmental needs.

· Knowledge of the impact of family violence. 

· Maintaining impartiality whilst providing a questioning role as to what may be in a child’s best interest (“in the shadow of family law”).

· To keep everyone on task for resolution.
· On-going skills development.

4.3.2. Techniques that chairs use when working with lawyers

· If the lawyer is new to the process chat with them first to explain how the process runs and where they fit in.

· Set the scene and expectations by talking about each person’s role in the opening statement. 

· Highlight that RDM uses a ‘team approach’ with lawyers, clients and the chair.
· Mentioning at the beginning of the conference that lawyers are important part of the FDR process.
· Let the clients speak for themselves.

· Lawyers need to find their voice and be included in the process to achieve an integrated outcome.

· Encourage them to discuss issues with the client in private, especially if either is having difficulty.

· Speak openly in private session as to process and what may be helpful or not.

· See a lawyer individually and try to gain cooperation with the process. 

· Use the lawyer to deliver the bad news about what could be realistically expected from a court outcome. 

· Talk with the lawyers together. 

· Assert authority by way of experience/standing and manner.

· Listen and watch to see how lawyer has already approached matter with client.
· Model some reflective listening, problem solving etc.

· Speak in generalities in conversational manner (e.g: I’ve heard. I’ve seen. In my experience many parents ...)

· Reality test proposal.

· Keep the energy going.

· Be prepared – knowing important details (names/dates/special events) of parties to encourage respect and confidence in the chair and process.

· There is no substitute for experience – developing a relationship with lawyers over time. 

4.3. How the Chair Panel Viewed Lawyers Role
Chairpersons were asked about the skills and knowledge they believed were valuable for chairs; techniques they used when working with lawyers; and professional development that would be useful for chairpersons. Overall, their responses again suggest a level of overlap with the techniques they appreciated that lawyers used in conferencing, and complimentary skills that chairs bring to conferences. The idea of complimentary roles is another key quality that Rhoades et al identified as facilitating positive cross-professional collaboration (2005). The role the chairs identified below highlight a sense of working as a team with lawyers to provide expertise and guidance that supports the role of the lawyer, as well as the client. Below is a summary of the main issues raised:
4.3.1. Valuable skills and knowledge for chairpersons
· Mediation skills.
· Negotiation skills developed through training and experience.

· Communication skills such as being empathetic, active listening, reflecting and reframing skills.

· Previous experience in and knowledge of family law, through Court and FDR experience.

· Engaging people quickly and rapidly assessing key issues. 

· Acknowledging the goodwill that the lawyers bring to the decision-making process.

· Giving lawyers a sense of containment of process for them to work within. 

· Reinforcing hard messages to the client with the lawyer. 

· Understanding of separation, grief processes and basic child developmental needs.

· Knowledge of the impact of family violence. 

· Maintaining impartiality whilst providing a questioning role as to what may be in a child’s best interest (“in the shadow of family law”).

· To keep everyone on task for resolution.
· On-going skills development.
4.3.2. Techniques that chairs use when working with lawyers
· If the lawyer is new to the process chat with them first to explain how the process runs and where they fit in.

· Set the scene and expectations by talking about each person’s role in the opening statement. 

· Highlight that RDM uses a ‘team approach’ with lawyers, clients and the chair.
· Mentioning at the beginning of the conference that lawyers are important part of the FDR process.
· Let the clients speak for themselves.

· Lawyers need to find their voice and be included in the process to achieve an integrated outcome.

· Encourage them to discuss issues with the client in private, especially if either is having difficulty.

· Speak openly in private session as to process and what may be helpful or not.

· See a lawyer individually and try to gain cooperation with the process. 

· Use the lawyer to deliver the bad news about what could be realistically expected from a court outcome. 

· Talk with the lawyers together. 

· Assert authority by way of experience/standing and manner.

· Listen and watch to see how lawyer has already approached matter with client.
· Model some reflective listening, problem solving etc.

· Speak in generalities in conversational manner (e.g: I’ve heard. I’ve seen. In my experience many parents ...)

· Reality test proposal.

· Keep the energy going.

· Be prepared – knowing important details (names/dates/special events) of parties to encourage respect and confidence in the chair and process.

· There is no substitute for experience – developing a relationship with lawyers over time. 
4.4. Additional Skills When Working with Complex Issues
“It is important not to become complacent on how to work with these issues” (chairperson, RDM)
· Keep up-to-date on relevant research, legal judgements and skills development related to clients with complex needs.

· Keep up-to-date on the issues of abuse: family violence, sexual abuse, depression and anxiety. Many of the cases involve these issues and there are ramifications associated with this. 

· Reflect on theses issues to ensure that the plans made are able to protect everyone. 
4.5. Professional Development for Chairs
· Joint cross professional training between chairs and lawyers. 

· The basic principles of advocacy that inform lawyers’ roles. 
· The lawyers’ perspective of chairs’ role.

· How to respond to a lawyer who is not helping the FDR process. 
· Trends in the law and relevant research in associated areas such as family violence, mental health, substance abuse, and what impact these issues have on children.

· Conflict management skills.

· Ongoing training in different mediation techniques.

· Training on working with clients in high conflict. 

· Domestic violence and other related issues.

· VLA guidelines and policies, RDM program, role of support persons.
4.6. Additional comments
Finally, chairs were invited to add any further comments about the role of lawyers in RDM. What strongly emerged was the sense of respect and collaboration they felt working in this particular model of conferencing with lawyers. Like lawyers in the previous chapter, chairpersons were strongly committed to the principles of lawyer-assisted family dispute resolution, and to the creative collaborative process they frequently felt with the lawyers with whom they worked. Chairs not only valued the teamwork they felt with lawyers, but also passionately believed that legal representation was immensely valuable for the clients attending RDM.

Below are some of the comments that illustrate these views:
“I now view having lawyers present as a critical component of the service and I now rely on their skills and experience to assist me in the process. I think lawyers are also now recognizing the strengths of the RDM approach, and in general I also think that, as a group, lawyers are now more skilled at working in an RDM conference than they were at the beginning. All this leads me to wonder if there should be annual occasions when RDM chairs and lawyers get together to discuss common issues”

“Overall, I have found that most lawyer contributions are positive. I believe that lawyers help vulnerable parties negotiate agreements that assist their clients and importantly, the best interests of their children”

“I would have to say that the lawyer-assisted conferences are by far more productive and more likely to produce an outcome. Feedback from the lawyer is immediate and a client’s thinking can be challenged immediately whereas without lawyers, clients often over-inflate their case and have little checks and balances on this over-inflated view. Given the choice I would opt for lawyer-assisted every time.”

4.7. The Focus Group

Initially the research design for this study included a focus group scheduled to take place prior to the chair survey being completed, as a way of generating ideas that may feed back into survey responses. As it transpired, the focus group was held following the completion of most of the chair surveys. To that end, it was a broader discussion of some ideas that came out of the surveys. The focus group was attended by six practitioners, two of whom were present via teleconference link-up, and ran for about an hour and a half. Below are the key areas that were discussed during the session:

4.7.1 Legal advice versus legal information

In discussing the provision of legal information versus legal advice, there was a difference for those chairs with a legal background and those with a social science background. Chairpersons with a legal background are more inclined to see their role as including the provision of legal information. Chairs from a social science background feel more comfortable drawing on their particular area of expertise, such as drug and alcohol counselling, family report writing or working with children.

One of the issues relevant to chairs about providing legal information was the need to do so in such a way that it didn’t “damage the client/lawyer relationship”, or in any way compromise the role of the lawyer in the conference. Instead, chairpersons described ways that they may open up discussion of options, using a number of strategies, including referring to current research, working to ‘create doubt’ in the minds of a party about the suitability of an option, or working with parties separately to identify points of disagreements. These strategies are used in particular when chairpersons are concerned that parties may be agreeing to arrangements that they do not consider to be in the best interests of the child. This requires a sensitive approach, where a chairperson may wish to open up discussion about a proposal that may not be in a child’s best interests, whilst maintaining chairperson impartiality. 

4.7.2. In whose best interests?

Two of the six chairs present described occasions where they had terminated a conference because they were so concerned about the well-being of the child if a particular proposal went ahead. In contrast, another chair said that “we don’t make the decisions, they do. We don’t have the authority to decide”. This illustrates a range of approaches along a continuum if you like – from party-led determination through to conciliation. While all chairs on the RDM panel are highly experienced, they too operate in different ‘shades of grey’ when working ‘under the shadow of family law’, and in particular when they have a dual role in terms of facilitating party decision-making, while maintaining what they perceive to be in the best interests of the child.

4.7.3. Complex issues

The central point in the discussion of how mental health and other complex issues are managed in conferences suggested that lawyers could have better practice-based training in this area. They pointed to the need for an holistic approach to clients, that understood the impact of any complex issues on their capacity to participate, and also the appropriateness of any parenting agreement in light of the complex issues impacting on a party and parenting.

In the discussion of working with CALD clients, many of the suggestions were for chairs to be better informed by the case managers as to any cultural issues that could affect the conference or future parenting arrangements. Chairs noted that working with CALD clients is more time consuming, and requires training in working with interpreters.

4.7.4. Exchange of Proposals

The discussion about exchanging proposals provided a mixed response. One chair felt that it was not fair for clients to have ‘no idea’ prior to conference, and another mentioned that particularly when conferences used shuttle format, they are put in the invidious position of being asked about what the other party wants. Some chairs felt that an exchange of proposal could impede the conference process – as one chair said: “I don’t like an exchange of letters – it leads to entrenched positional bargaining”. Another chair noted that it also would slow down the time taken to get to a conference, while parties waited to exchange proposals. A middle consensus was that it was helpful for parties to have some idea of what the issues to address would be ‘proposals in a general sense’.

There was some agreement among chairs that what was most important was that clients had the opportunity to come prepared, after meeting with their lawyers prior to the conference.

5. Conference Observation Analysis: Using a Team Approach

This research was designed to explore the role of lawyers in family dispute resolution within the RDM conferencing model. To that end, in addition to client, lawyer and chairperson feedback, five conferences were observed to examine the interactions that happened between lawyers, the parties and the chairperson. These observations provided an opportunity to see interactions as they unfolded, and to watch the techniques lawyers used to facilitate the conference process and outcomes. It revealed points at which lawyers’ interventions could positively or negatively impact on the clients’ positions and the resolution process.

This section of the report begins with an outline of a framework of contributions that lawyers, clients and chairpersons make to dispute resolution. It then describes three of the five stories observed in the RDM conferences, and the role of each party – the lawyer, the chairperson and the client in the conference – and how their contributions assisted, or at times hampered the conference progressing to an agreement. 

5.1. Lawyer as the Supportive Professional Participant

A useful framework for understanding the contributions that lawyers can make to family conferencing has been succinctly summarised by Rundle (2009). She describes a continuum of five models of lawyer involvement in mediation, ranging from the least involved ‘absent advisor’, through to the most involved model, of lawyer as ‘spokesperson’. 

In the Roundtable Dispute Management conferencing model, the most fitting lawyer contribution Rundle outlines is that of the lawyer as a ‘supportive professional participant’. This approach entails less involvement than the lawyer as ‘spokesperson’, but nonetheless requires significant lawyer contribution at all stages of mediation. She describes this model as one in which; 

“The supportive professional participant works with the client to prepare for the mediation and supports the client through the mediation process, but working collaboratively towards an acceptable outcome. The lawyer and client work as a team, maximising the strengths that each of them brings to the process” (2009:225).
The key features of contribution in this model include lawyers: preparing the client for conference; providing legal advice prior to and during the conference; supporting the client to negotiate on their own behalf; reality testing the durability of settlement proposals; discussing legal issues with the other lawyer; assisting to draft agreements; and providing support to the client throughout the process. Rundle suggests that clients in turn explain the background, contribute their views to the lawyer and the other party, including ‘expanding upon the non-legal interests that ought to be considered’ (2009:226), seek support from the lawyer and use them as a resource for legal advice, generating options, proposing settlements and deciding upon the final outcomes.

It is evident in this model that the lawyer plays a significant advocacy role, which includes one that can: ‘support the client throughout the mediation process by monitoring the behaviour of other participants, analysing information that is shared, guiding negotiations where appropriate and requesting a private session with the client where appropriate’ (2009:226). These contributions are particularly important for the clients that come through RDM. Victoria Legal Aid services parties that have complex needs that could lead to power imbalances and reduced capacity to negotiate, so lawyer support in the ways outlined above are crucial to RDM conferences. 

One of the contributions that Rundle does not include as part of a lawyers’ role is that of on-going assessment of capacity and safety. This may be seen as something to sit within support of the client throughout the process, but for the purpose of this report, assessment of capacity and risk for clients with complex issues may be useful to identify distinctly. Arguably, with such a volume of clients with capacity and/or family violence issues, within an RDM model there may be some requirement for lawyers to explicitly monitor client capacity throughout the conference process.

5.1.1. Advantages/disadvantages of the supportive professional participant model
Rundle outlines the relative merits of this model as: maximising the benefits of lawyer participation while retaining the essence of client-determination of content and outcomes; collaboration between lawyer and client to meet the needs of the client in terms of mediation outcome; the lawyer can help direct the negotiations to address issues that the client sees as important; and that the session can ‘become a professional brainstorming session with increased likelihood of creative options for resolution’ (2009:226). 

The disadvantages of this approach centre on the capacity of the lawyer and client to fully utilise this model. If the lawyer has a particularly adversarial style, then this collaborative approach is not likely to work as effectively. Likewise, if the client has a limited capacity to fully participate, or tends to rely on their lawyer to advocate on their behalf, or alternatively wants little involvement from their lawyer, preferring to negotiate themselves, then this collaborative model will not be so successful.

5.1.2. Application of this model to RDM conferences
For this section of the study, five conferences were observed with a view to identifying techniques, or in Rundle’s language, ‘contributions’ made by lawyers. Notes were made throughout the conference, followed by interviews with each lawyer, the parties and the chairperson. Each case study has then been analysed and coded, using the lawyer contributions Rundle identified. 

When considering contributions made during mediation, one of the important roles not addressed in Rundle’s model is that of the mediator. The RDM conference model has relied on a select pool of chairpersons who are highly experienced in dispute resolution in the family law context. In analysing these conference observations, it is apparent that the contributions made by the chairpersons are indeed significant to both the lawyers and the parties. To that end, mediator contributions have been added to Rundle’s approach.

The table below sets out contributions made by all parties during an RDM conference, building on Rundle’s model.

Table 5: Contributions for the Supportive Professional Participant Model

	Lawyer’s Contributions
	Client’s Contributions
	Chair Contributions

	Providing legal advice in light of information that is shared at mediation.
	Presenting his or her individual view of the issues to be discussed.
	Drawing on lawyer expertise.

	Discussing legal issues with the other lawyer(s) to demonstrate the different legal arguments that apply to the case.
	Discussing the issues with the other party, expressing needs, expanding upon non-legal interests that ought to be considered.
	Bringing lawyers together to discuss legal issues.

	Supporting and coaching the client in negotiation and communication skills.
	Negotiating with the other party, together with the lawyer.
	Clarifying, containing, and assisting the client to participate.

	Reality testing with the client about the alternatives to a negotiated settlement and the range of likely legal outcomes (and potential costs involved).
	Generating imaginative options, proposing settlements and deciding upon the final outcome.
	Drawing on lawyers to provide reality tests to clients about possible legal outcomes.

	Reality testing the workability of settlement proposals and identifying matters that have not been discussed which should be resolved.
	Speak about the background of the issues drawing from personal experience.
	Reality testing workability of proposals (non-legal) and maintaining agenda of issues for discussion.

	Assisting with the drafting of any mediation agreement.
	Seek support from lawyer in drawing up any settlement agreements.
	Review drafts for clarity and workability as required.

	Carefully negotiate the workings of his/her collaborative relationship with the client.
	Use the lawyer as a resource for legal advice.
	Encourage client/lawyer collaboration, and utilise lawyer as resource for client as required.

	Support the client throughout the mediation process by monitoring the behaviour of other participants, analysing information that is shared, guiding negotiations where appropriate and requesting a private session with the client where appropriate.
	Discuss with lawyer the ramification of any outcome and the alternatives to a negotiated agreement.
	Facilitate/manage the dispute resolution process to support all parties, manage power imbalances, and ensure safety for all.


* Note: this model has been adapted from Rundle (2009) for this study.

5.2. Three Case Studies
This analysis will describe three of the five disputes observed – these three provide rich examples of lawyer and chairperson contributions throughout a conference
. It will consider the role of the lawyer, the chairperson and the client during each of these conferences, particularly in terms of those contributions Rundle has outlined. Two of the conferences described illustrate the challenges to the supportive participant framework that some lawyer contributions can make. In these case studies, it is apparent that approaches that are adversarial, or value driven, can alter the dynamics between all parties present at a conference. This is not to suggest that the conferences themselves were not successful – they all settled, and the clients were satisfied with the outcomes. These examples of more challenging behaviour are described with a view to illustrating how the contributions lawyers make to conferencing can impact on the process of dispute resolution. The final case study has been selected as it exemplifies the supportive professional participant model Rundle outlines. In reality, this model is an ideal type, and most dispute resolutions are likely to include components of the above model, and more challenging contributions that may sit within other approaches Rundle identifies.

5.2.1. Conference one: advocate or adversary?
The background

Michael and Anna have one child, Harry, who is eleven. Michael and Anna live about three hours apart from one another. Harry lives with his mother, her partner, and their children. He spends most of the time with his mother, and spends half the school holidays with his father. Harry did not spend the last school holidays with his dad.
As the parties live three hours from one another, the conference was set up as a joint tele-conference. Both parties were legally aided, and had representation. Michael was the initiating party to RDM.

Private conversations between the chair, each party and their lawyer prior to the conference starting suggested that key issues were to be the amount of time Harry spent with his father, and communication between the parents.

The conference

The joint conference began, and Michael and Anna seemed to be moving towards some agreements about time that Harry could spend with his dad and whether this could be supervised by his paternal grandmother. Quite out of the blue, Anna’s lawyer stated that his client wanted sole parental responsibility, arguing that Michael had not ever been part of decision-making about Harry. Michael’s lawyer stepped in to support her client, arguing that Michael had never been given the opportunity to be involved. This completely altered the nature of the mediation, with Michael becoming angry and talking of his entitlements, and Anna responding angrily too. 

Anna’s lawyer began cross-examining Michael about when he had ever been involved in a decision about their child, the chair stepped in to contain Anna’s lawyer, telling him that ‘this line of questioning is not helpful’. The chair then tried to bring the parties together by talking about the child’s need for parental communication. Unfortunately, Anna’s lawyer stepped in again, and alleged that Harry was ‘put up to asking for more time with his dad by [his] family’, which enraged Michael. Michael’s lawyer could be heard asking him to calm down, and shifted the conversation to a future focus. This was thwarted by Anna’s lawyer, who linked parental communication back to sole parental responsibility. At this point the chair intervened, focusing on the future and the child’s interests, and managed to get all parties agreed to ‘park’ the issue of sole parental responsibility.

This incident shaped the remainder of the conference in many respects. Michael and Anna, although able to reach an agreement, were not able to share directly any positive communication. Both lawyers spoke for their clients a great deal, with the parents not contributing a lot. Michael’s lawyer tried to calm him and keep the discussion moving forward, focused on Harry. The chair also played quite a directive role in terms of bringing the discussion back to Harry’s interests and future plans. Anna’s lawyer continued to speak on her behalf, and was a strong advocate for her proposals. In the end, Michael was advised by his lawyer that ‘we may have to take what we can get at the moment’, and an agreement was made.

The lawyers

This conference was shaped in important ways by the approach of Anna’s lawyer. A strong advocate for her, he was quite adversarial at times. The use of a teleconference format also gives more control to the lawyers ‘in the room’ with their respective clients. What this really highlighted was that the contributions Rundle described for a successful collaborative approach break down if a lawyer is not able to work as a supportive partner with their client. In this sense perhaps more responsibility rests with the lawyers to empower clients and be more collaborative, as the chair interventions are compromised when there is no direct face-to-face communication to effect change. Anna’s lawyer was aware of this shift in what he had described as ‘an intention to take the middle-road’, and in the follow-up interview said that he thought the chair handled him speaking ‘out of turn’ effectively by not challenging him, instead shelving the issue. This also points to how much a part of the collaboration the chair is during a conference. There is a kind of dance happening between the lawyers and the chair. 

Michael’s lawyer took a less positional approach, and worked more to support her client. To this end she provided containment when he became ‘riled up’. She noted in her follow-up interview that it was impossible for the chair to see this, as the conference was over the phone. She also spoke more often for him because she felt he was not easily able to explain himself, particularly once he became angry at Anna and her lawyer’s questioning. Michael’s lawyer was also pragmatic, reality testing with her client what was worth negotiating, and what was not. She noted that the issue of sole parental responsibility was never one they would agree on, and so was much better to shelve and move onto areas where they could find agreement. In this case study, the contributions made by Michael’s lawyer worked well with the chair, and really helped this conference stay on track and move to a settlement.

The chair

Throughout this conference, the chair used a range of contributions that assisted the lawyers and the parties to come to an agreement. In this case, skill was needed to manage the format of the conference and two parents who were not very vocal. A joint teleconference is more challenging than face-to-face contact, because there are only verbal cues to rely on. For example, when Michael’s lawyer could be heard in the background asking him to calm down, the chair had little way of gauging how agitated Michael really was. Both parents sounded angry, and relied on their lawyers to speak for them or move the negotiations along. To try and counter this, the chair would speak directly to each party, and check in with them about whether they understood or agreed with what their lawyer was saying. 

When Anna’s lawyer moved into a more adversarial style the chair tried to contain it, telling the lawyer directly that it was not helpful, and eventually that the issue needed to be shelved. Unfortunately, both parties had become angry as a result of this discussion, and it was difficult to regain ground from that point on. To manage this, the chair moved to a shuttle format for a period of time, making sure that Anna’s lawyer agreed to park the issue of sole parental responsibility, and challenging some of the lawyer’s proposals around wanting Michael to provide details of his mental health care. 

When back in a joint format, the chair used future and child-focus to try and move negotiations forward throughout the conference. The chair reviewed the draft agreement, proposed some minor changes which all parties agreed to, and also raised the possibility of a second conference and the use of the child inclusive program Kids Talk, prior to coming back to review the arrangements.
The clients

The clients in this conference were not particularly articulate. They had a long standing history of poor communication with one another, which caused Harry to be stuck in the middle, carrying messages to each parent. Both Anna and Michael became angry during the conference, around the time that Anna’s lawyer moved into an adversarial approach. It took Michael’s lawyer and the chair to maintain a strong focus on Harry and his future needs to keep these clients able to negotiate. When Anna’s lawyer began accusing Michael of being unreasonable, ‘wanting to come in and be part of decision-making after eleven years of not being involved’, Michael reacted angrily and moved into a rights-based approach. This accusation served to move the conversation away from the father’s strengths and focused on his incapacities. It blocked a future and child-focus, and took Michael’s lawyer some time to calm her client and redirect the conference in a more fruitful direction. 

Anna presented as fairly flat – her lawyer noted that she was nervous and unhappy that her partner was not able to be part of the conference. She did become animated when her lawyer was being adversarial, but this did not assist negotiations between the parents. Anna largely relied on her lawyer to advocate for the issues that were important to her, and was able to leave the conference with an agreement that she felt comfortable with. 

In terms of Rundle’s model, both these clients could have participated more collaboratively with their lawyers, putting their views forward and maintaining a child future focus. Instead, this conference was dramatically shaped by the ‘out of turn’ approach that Anna’s lawyer took, which moved the negotiations into more of a battle for the lawyers and the parties. It was not hard to see why communication between the parents would be difficult for Harry.

5.2.2. Conference two: ‘a question of ethics’
The background

This conference will be described in some detail as it illustrates the skill and the challenges that can arise in negotiations so clearly, touching on the range of contributions that Rundle identifies. 

Mandy and Sean have a two year-old daughter, Alice. Alice lives with her mother and maternal grandparents. Sean lives about half an hour drive away, with his mother. Alice has only recently started spending some time with Sean, after a break of nearly two months, while waiting for Sean to produce a clean drug screen. Mandy has initiated this mediation to set up arrangements for Alice that provide stability and routine. This was their second RDM conference – the first had led to an agreement, but Sean did not sign it. 

This conference was set up as a shuttle-in-person conference. Both parents had raised concerns about the other’s mental health, and drug and alcohol issues. Sean had spoken to the case manager about his difficulties in the previous RDM conference because he was not legally represented. While they came to an agreement, Sean felt that Mandy’s lawyer had ‘walked all over him’, and he did not end up signing it.

Mandy initiated this second conference. Sean didn’t have a grant of aid, but it was considered, after his last experience, that he would benefit from legal representation. He was assisted by a lawyer from the Family Law Legal Service (FLLS). Mandy brought her mother in for support. 

The conference

Mandy and Sean presented very differently from one another. While Mandy said that she was nervous, she appeared well-dressed, calm and was able to voice her concerns. In contrast, Sean appeared too tall for the room he was in – he seemed agitated and anxious, gesturing widely with his long arms – and his responses were rambling and unfocused, sometimes he would forget the initial question he was asked. 

In the beginning the chair gave Sean a lot of space to talk, until he seemed calmer and able to settle. The chair then spent time with Mandy, who was reassured by her lawyer that she was ‘doing a great job’ putting her views forward.

As negotiations began, Sean’s lawyer often stepped in to clarify his ideas, or remind him of things he had suggested privately. Sean became quite dependent on her interventions, as he was unclear about what he would like to see in place for Alice. At one point he said ‘I’ll take whatever’. Both the chair and Sean’s lawyer were very child-focused with Sean, while taking time to clarify what arrangements would work for Sean.

The chair raised a concern of Mandy’s, that Sean had been inconsistent with Alice, and Sean became preoccupied with her comment. The core proposal from Mandy was that Sean should undergo random drug screens to make sure that he is able to safely care for Alice. Sean describes feeling victimised by Mandy, who ‘prevented’ him from seeing Alice by placing the burden of a clean drug screen on him. He says that over a year ago he had a joint, and that there is no question of him being drug or alcohol affected when Alice is in his care. The chair asks whether he’d take a drug screen and he says he ‘will if he has to, but would prefer not to’ – he is worried that the random nature of it could mean that if he ever had another joint, he would be prevented from seeing his daughter. Sean’s lawyer suggests a clause in the agreement that neither party consume any drugs or alcohol 48 hours prior to or during time with the child. Given that the time arrangements being discussed are for contact on Tuesdays, Thursdays and Saturdays, the only time Sean would then be able to use any drugs or alcohol would be Sundays.

While Sean is prepared to agree to either proposal, Mandy’s lawyer is insisting that should a random drug screen come back positive, that any contact with Alice be suspended until Sean obtains new court orders for his time with Alice. Sean and his lawyer point out that this would take time and expense that Sean could not afford, and would significantly disrupt his relationship with Alice. Mandy’s lawyer has very strong views about drug use and parenting, which appear to influence Mandy’s views on this issue too. So she says ‘Sean should never have any drugs in his system if he wants to see Alice’. Although the chair reality checks the workability of this (the time and cost to Sean), Mandy’s lawyer steps in and says ‘My advice to Mandy would be the cost of the drug screen is a small price to pay for a mother’s reassurance’. Mandy becomes more entrenched in her position.

In the other room, Sean meanwhile is becoming angry with Mandy, talking about her past transgressions, and his rights in this process. He starts suggesting that she also undergo drug screens, and that he may seek primary care of Alice. Sean’s lawyer is very skilful at calming these threats, suggesting that ‘for now, we build on what we’ve got’. She is future and child-focused at all times.

After a private session between the lawyers, it is clear that Mandy and her lawyer will insist on the drug screens. In this session, Mandy’s lawyer says that ‘cannabis stays in your system for four weeks, and if it’s in your system, you’re affected by it’. The chair draws on his expertise and says ‘I’ve worked in the drug and alcohol field and there would be a lot of children taken from parents if that was the case’. There is some concession that if a result is positive, that contact be suspended only until he can provide a clean screen - which would be at least a month of no contact between Alice and her father. Eventually the lawyers agree on a time frame in which Sean must produce a clean screen, if one comes back positive.

This is very difficult for Sean to accept. He is afraid that if he has one ‘joint’, that Alice will lose her time with him. There is a transformative moment when Sean talks about how unfair this all is, after his hard work in cleaning up his prior drug use, and his anxiety that he’ll fail. He says that he ‘probably won’t be so pissed off tomorrow and will be kicking himself for walking away’. His lawyer asks him to ‘think of tomorrow, when he’s not so pissed off, and all the time they’d already arranged for him to have with his daughter’. Sean sighs deeply and acknowledges this.

When the chair explains to Mandy that Sean is concerned about the penalties for him and Alice, her lawyer asks ‘Does that mean he’s still using?’ She says that ‘one must give up childish things when one becomes a parent’. And Mandy echoes her sentiments. It’s really clear in this session that Mandy’s lawyer has very strong views on this, and that it feeds into her client’s views. Mandy’s mother also echoes this to Mandy, saying ‘you’re doing the right thing’. Her lawyer reaffirms that smoking cannabis is a risk to Alice’s safety, and that the Family Court would agree with her. Mandy says ‘this is making me nervous’. Her lawyer reinforces that ‘the child would be completely vulnerable’ if they did not stand their ground on this issue.

Finally, in Sean’s room, the chair explains to him that he has ‘been painted into a corner’. Sean says ‘this isn’t fair to Alice’, while his lawyer writes up an agreement. The chair suggests a third conference to review the matter. Sean agrees and both parties sign an agreement that requires Sean to undergo random drug screens that must come back negative or all contact with Alice will be suspended until he can provide a clean result.

The lawyers

Throughout this conference, both lawyers provided significant advocacy for their clients. Mandy’s lawyer offered her emotional support and encouragement to voice her opinions, and allowed her to put her views forward. However, it was evident that whatever Mandy’s views were about cannabis use and parenting prior to the conference, they were amplified by her lawyer. Describing the other party as childish and ‘needing to grow up’, and her emotive language about a mother’s need to know a child is safe, were all influential in shaping Mandy and Mandy’s mother’s views about the drug screening. Indeed, Mandy’s lawyer was prepared to ‘walk away’ from the conference and proceed to court over this issue. While Mandy’s lawyer was supportive and collaborative in some respects towards Mandy, it seemed as if her values impacted very much on a significant impasse in the conference.

In contrast to Mandy’s lawyers approach, Sean’s lawyer was creative and lateral in her option generation. Both she and the chair spoke with Sean about his drug use – and clarified that he was no longer a regular drug taker (one joint over a year ago), but that he felt very hemmed in by the random nature of the screening proposal and anxious that should he ‘slip up’, at a party or somewhere, that the consequences would be severe. Sean’s lawyer made it very clear to Sean that there was NO room for him to use any drugs at all under this agreement – reality testing the workability of this, and alternatives to it.

Sean’s lawyer spoke more on her client’s behalf than Mandy’s lawyer did. While she did support him to put his own views forward, prompting him about things he had mentioned privately, as he was quite uncontained and unable to articulate his views clearly, she took on a stronger advocate role. 

The intransigence of Mandy’s lawyer’s views on cannabis use shaped the proposals they put to Sean and also heavily influenced Mandy’s views on the issue. Both the chair and Sean’s lawyer tried to challenge this view, but she was very fixed. It highlights the importance of professionals being mindful of their own beliefs, and the ways in which this can shape practice. If Sean had not been so well supported by his lawyer, this conference would not have been able to continue, let alone come to some kind of agreement in which Alice could spend some regular time with her dad. If Mandy had not had such a strong advocate for her central proposal, she may have left without feeling heard and empowered: nor would they have settled on an agreement

The chair

The role of the chairperson in this conference was vital in multiple ways, covering all the contributions expected in the Supportive Professional Participant Model. He worked particularly effectively with Sean to contain him, and enable him to feel heard. He gently challenged both parties around the impasse of the drug screen proposal. He brought the lawyers together to try and break the impasse. He also provided both parties with some reality testing in relation to the drug screen proposal, which unfortunately Mandy’s lawyer strongly disagreed with. The chair was also very skilful in listening to Mandy and Sean – he used excellent summarising and clarifying of the party’s comments, at times also reframing them into more mutualising or neutral terms. At all times the chair maintained a child and future focus, which dramatically assisted Sean to manage a long and confronting conference. 

The clients

The clients in this matter had no opportunity to move towards sharing views directly. Because much of the time was spent trying to work through the issue of drug screens for Sean, they remained separated in a shuttle format. In important respects this conference illustrated the contributions that Rundle suggests clients make in a Supportive Professional Participant model – they relied on their lawyers for advice, reality testing, drafting orders and providing support. They also were encouraged and felt able at points to put their views forward, not only about legal issues, but also about their personal histories, and how these impacted on their current views. This was particularly evident in the relationship between Sean and his lawyer – Sean talked a great deal about his past, his struggles and successes, and how these placed him in what he felt was an unfair position. Mandy did not talk so much about her history with her lawyer during the conference, but talked much more about her current situation, and her parenting of Alice. 

Both parties worked really hard in this conference to come to some agreement that enabled Alice to have regular and stable time with both of her parents. In the follow up client interviews, both parties commented on how well supported they felt in RDM. Mandy spoke highly of her lawyers contribution, saying ‘having her advice and her there to support me was the most helpful. I couldn’t have imagined having to do that on my own’. Mandy felt that her lawyer ‘opened my mind to what was and wasn’t realistic… if [she] wasn’t there, we wouldn’t have come to an agreement’. Similarly, Sean was very appreciative of his lawyer’s efforts, saying ‘she offered me advice but put the ball in my court, so the decisions were mine’. Both parents felt pressured to make an agreement in the limited time of the conference. For Mandy it was a sense of pressure that there was not enough time to raise other important issues, and for Sean it was a sense of pressure about having to make ‘big decisions in a very short amount of time’. He also felt that Mandy’s lawyer ‘wouldn’t budge’, leaving him little alternative but to agree to the drug screens. This was made easier for him when his lawyer ‘explained that I wouldn’t get a better deal if it went to court, but also that the Family Law Act would support my time with my daughter if I failed a drug screen’. In this case, on-going legal advice and reality testing was extremely useful for both parties to come to an agreement.
5.2.3. Conference three: teamwork
The background

Jenny and Sam have a nine year-old son, David. He lives with his mother, about fifteen minutes drive from Sam, on the other side of a regional town. Sam lives with his new partner, Georgia, her two children, and they are expecting their first child this year. David had been spending regular time with his dad, but that had recently been stopped after the school raised concern about a bruise that David had, that he may have received while in the care of his father. Jenny initiated this conference, and both parents were legally aided and represented by lawyers. The conference was set up to be a joint format.

The conference

The chair begins this joint conference with a private session with each party and their lawyer, to clarify issues for the agenda, and to check that Jenny and Sam are still comfortable with a joint format.

In the private session with Jenny, the most complex issue that emerges concerns the bruise that David had, and her fear that it was caused by Sam, or his partner, Georgia. Jenny said that her son had reported being ‘smacked’ by Georgia more than once, which Jenny was very upset about. Jenny’s lawyer had given her legal advice about the bruise, and also spoken to her about child abuse research, and indicators of abuse. Her lawyer also reinforced at the end of the private session, to Jenny and the chair, that this was likely to be a complex conference. 

During the private session with Sam, the chair asks about the issues they want to discuss, and Sam’s lawyer also raises the school’s reporting of David’s bruise. Sam is concerned that his time with David had been stopped although he was not responsible for his bruise. Both parents also have concerns about David’s school – Sam is worried that he’s not managing, and Jenny is concerned that Georgia, Sam’s partner, has been abusive towards the school staff.

The chair brings Sam, Jenny and their lawyers into the room for the joint session. She begins by reviewing the way that the conference will work, and highlights that she, the lawyers and the parties are there to work as a team as much as possible. This is reinforced by each lawyer. The chair opens up the discussion about how David is going at school. Beginning with Jenny, she asks her to explain what’s been happening lately. She then checks in with Sam about whether the school has raised these issues with him. Then she moves back to Jenny to ask about David’s needs at school, and what the school is doing to support him. In this part of the session, the chair is opening up a space for Sam to hear information from Jenny about David and his school. While the parties are not directly talking to one another all the time, Sam is gaining a better understanding of the issues for David by listening to Jenny’s story. Sam is still worried about David falling behind, and at this point Jenny’s lawyer asks him if he would like to speak to the school counsellor. This seems to reassure Sam, who agrees, and they are able to move forward.

Jenny’s lawyer then raises an incident in which Georgia allegedly was abusive to school staff, to which the chair responds to the lawyer ‘How would you like to see a situation like that handled in the future?’ Jenny’s lawyer says ‘we don’t want to offside the school’, and Sam’s lawyer agrees. Here, the chair does not unpack the conflict by asking Sam what his version is, but remains future focused and asks the lawyer who raised the issue how they want to move forward. The lawyers then work out appropriate means for Sam and his partner to contact the school, and both parents agree. 
The chair then opens up a discussion about shared parenting, parental communication, and what might be in the best interests for David. When Sam’s lawyer mentions that there was a communication book but that Jenny was not using it effectively, the chair contains Jenny’s reaction (which looked frustrated) by asking her ‘How would you like to see things done to make it easier?’. This draws out that the real issue for her is that she feels David needs more one on one time with his father. Both parents, supported by the chair, discuss this issue, with Sam’s lawyer adding at the end that David also needs time with his step-family. The chair then comments that ‘I get a sense that David is a vulnerable child, and I’m getting a sense that Jenny feels that he doesn’t cope with his step-siblings’. Sam’s lawyer responds, and checks with Sam about his views on this.

What is strikingly apparent during these discussions is the respectful conversations happening in the room. Both lawyers are taking a back seat, allowing the clients to share their views, which the chair reframes with a future and child-focus. There is a real sense of Jenny and Sam being able to hear one another’s points of view.

Jenny then raises an issue that was of great concern to her. Unprompted, she tells the chair that she is unhappy about David being smacked when in his father’s care. The chair parks this issue, and reframes it into the importance of David experiencing consistency across both households, including discipline. When Jenny announces that she wants ‘NO smacking’, the chair asks her ‘what does she want?’ The chair then asks Sam about what strategies he thinks work well for managing David’s behaviour. When he replies that ‘all kids get a smack’, the chair doesn’t argue the point, instead saying ‘well Jenny is asking that David not be’. The chair suggests a parenting course for both parents, which Jenny’s lawyer reinforces as a likely court outcome, and adds that a court would take the view that there are better alternatives to smacking. Sam’s lawyer responds by saying ‘if we were before a court I’d agree with Jenny’s lawyer’. Sam agrees to talk to Georgia about not using smacking to manage David. The session breaks at this point.

In a private session with Jenny, the chair checks in about how she’s feeling. Jenny looks visibly more relaxed, which the chair comments on. The two lawyers are beginning to draft up an agreement, and move between private rooms while they negotiate details about time arrangements for David.

Sam is feeling ‘alright’, but is anxious about raising the issue of spending time with David on Christmas Day, which he has always spent with his mother. The chair discusses the nature of talking about emotional issues, and says that it is important to be flexible with these special occasions ‘in order to have AN arrangement rather than NO arrangement’. Sam’s lawyer reinforces this, adding ‘lets say we agreed on everything except Christmas Day. Christmas Day is an emotive thing because of Jenny’s attachment to Christmas, so she might not agree. So Sam, you can take the agreement, lose that, or you can go to Court’. Sam looks a bit stuck at this point, and the chair suggests ‘the other way is to be creative – you could stick with past arrangements, OR, suggest that she has it this year and you start the year after’. Sam’s lawyer agrees. Sam seems willing to try this idea.

The chair has now moved from a joint to a shuttle format, while they discuss the emotive issue of Christmas for David. She raises the issue with Jenny, and Jenny’s lawyer says ‘we know what the courts will say’, reality testing to Jenny that it’s important for David to see both his parents on special days. Jenny agrees to an arrangement where David would alternate time spent with his parents each Christmas, and the lawyers negotiate for some time about the details of this.

Finally, when an agreement has been drawn up, the chair brings both parties back into the room together and closes the conference by saying “I want to thank you both – and to tell you how lucky David is to have two parents that love him very much”. 
The lawyers

Combined, these two lawyers have participated in over 50 RDM conferences, and their enthusiasm and belief in this model for the benefit of their clients and the child was infectious during the conference. This was very much a collaborative process between all the practitioners. Both lawyers described their approach in the follow-up interviews as a ‘team approach’, as did the chairperson. The lawyer approaches in this conference were much more facilitative than the previous two described. When they did contribute, it was frequently to support the chair comments, or the view of the other party’s lawyer. In private sessions both lawyers were very supportive of their clients, reassuring them, and adding to their client’s comments to elaborate or clarify points. This case illustrates how legally assisted family dispute resolution provides a transformative effect, not only on the clients, but also potentially on the lawyers roles in family dispute resolution.
If the contributions that Rundle describes in the supportive professional participant model provide the most effective balance for a collaborative partnership that empowers clients to negotiate settlements, then these lawyers provided a lovely demonstration of how powerfully this can work. The issues that were raised in the conference were at times potentially challenging for Jenny and Sam – the team approach between lawyers and the chair smoothed these out so that they could be talked through, and agreements made for future plans for David. As Jenny’s lawyer noted in her follow-up interview, ‘I went in not knowing what the hell was going to happen – I thought I’d be information gathering for a court process at best. I was astounded at how it did proceed… it was a wonderful learning experience watching [the chair] – that was a stellar performance’. 
The chair

As Jenny’s lawyer so generously summed up, the chair gave a ‘stellar performance’ in this conference. She managed the conference process skilfully, mixing private and joint formats depending on the issue, and how the parties were coping. The clients left the conference feeling they had been respected and listened to, and that they had been given the opportunity to speak about issues that sorely needed to be aired. The chairs role was supportive and facilitative, and provided lateral and creative ideas in private sessions for each party to consider.

The joint discussion that the chair facilitated between the parents about the use of smacking (described by Jenny’s lawyer as ‘the elephant in the room’, brought about quite a transformative movement in the conference. In stark contrast to the previous two conferences where there was no opportunity for the parties to be in joint format, this conference illustrated how powerful a shared space to speak and feel heard can be. Jenny had been very anxious about this issue, and, not surprisingly, Sam was a bit prickly when it was raised. In spite of this, both lawyers supported their clients to manage a joint in person discussion, with everyone in the room being able to hear one another.

The skill of the chair in this was to challenge Sam (who said ‘all kids get smacked’), not by arguing the toss on that point, but by refocusing it to what Jenny was asking of him. With both lawyers making it clear to Sam that a court would not approve of smacking as a form of discipline, he was very gently but clearly supported to agree to talk to his partner, Georgia, about not smacking David anymore. In a private session after this, the chair directly asked Sam ‘How will you be with talking to your partner about the smacking?’ and made sure that he felt confident about raising this with Georgia. This not only was a form of reality testing, in terms of how workable the agreement would be, but also supporting Sam to feel empowered to have that conversation. It also, in a sense, was another way of getting further commitment from him on that issue.

As described during the conference, Jenny visibly relaxed once she had been given the opportunity to talk about the smacking and some of her other concerns about Sam and his partner, and the stress David experienced with his step-siblings. The chair continually used a future focus, reframing from what Jenny didn’t want, to what she did want. She talked about what children need as a way of locating Jenny’s wishes into ones that were not just about her, but were well within normative and developmentally appropriate proposals. This not only supported Jenny but enabled Sam to ‘save face’, and appear child-focused in his agreement on issues. Around the issue of Christmas, which Jenny was resistant to sharing, she did the same thing in reverse. The skill of this is that both parties felt that they were being child-focused and generous in their agreements. In all of this, the chair made sure that David, his needs and how he may experience the proposals were squarely in the middle of the room. It led to a very successful conference, with the clients leaving being told how lucky David was to have such parents.

The clients

In this conference Jenny and Sam were very active participants. While they sometimes argued with one another, or there were tensions in the room, these were mollified by their lawyers, who were comfortable sitting with some level of tension, but also experienced about when to step in. With both lawyers and the chair working so smoothly as a team, the clients themselves were encouraged to model this behaviour. This was so different to Conference One, where the clients saw a lawyer being adversarial and in opposition at times, which reinforced the parents being in opposition to one another. Both Jenny and Sam were given the space to air their views, and to feel really listened to. The lawyers often spoke to the other party directly, rather than the other party’s lawyer – for example, when Jenny’s lawyer asked Sam if he would like to talk with David’s counsellor. This gave the parents a sense that all the practitioners wanted the same thing – a good agreement for the parents that would be best for David. 

In private sessions the lawyers were calm and confident with their clients. They supported their clients in their strong views, but reality tested these too. For example, when the parents were at an impasse about Christmas, and Sam’s lawyer said he could either take what was on offer or go to court (the chair then stepped in with an alternative, which Sam readily agreed to). In this way the lawyer and the chair really worked together to help Sam reach an acceptable agreement.

Sam in particular, could have left this conference feeling very challenged about the disciplining of David. However, he was able to hear Jenny voice her strong opinions, and also be able to defend and explain himself. The lawyers gave both parents room to do this. There were several points of transformation in this conference – some that resulted in an agreement, such as the ‘no smacking’, but others were more subtle: for example Sam had a chance to talk about his frustration at believing the school was not supporting David with his particular learning needs, and Jenny was able to tell him all the things that the school was doing to support David. Sam had initially wanted to propose that David changed schools, but after hearing this was relieved that his son was well supported. It gave both parents a chance to clear up some misunderstandings, as well as making future agreements for David. In this sense it was not only the settlement that was important, but equally so for David, the chance for his parents to let go of some of the uncertainties, and be able to experience sharing information together.
5.3. Conclusion
These three conferences illustrate the expertise required by lawyers and chairpersons to make the ‘supportive professional participant’ style of conferencing work well. While in cases one and two, there were some less helpful techniques used by lawyers, it must be said that all lawyers in these conferences used contributions that Rundle described as essential for this particular model of dispute resolution. While the adversarial techniques used by one lawyer at points during the first conference were not necessarily helpful, this lawyer was aware of his behaviours, and in his follow-up interview described the respect he had for the chair in managing his positional stance. 

It was more unsettling, albeit a very valuable opportunity, to observe the second conference, which was profoundly coloured by one of the lawyer’s values about parental illicit drug use. It impacted on the proposals put forward, on the attitude of the client and her mother, and shaped the flavour and constraints of much of the conference. It is described in this study not as a critique of the lawyer involved, but because it reveals the ways in which personal values impact on professional practice. Certainly, all professionals need to be mindful about the tensions at times between personal and professional values. 
Further, it provided an illuminating opportunity to view the range of techniques, or ‘contributions’ as Rundle would describe, that came into play to negotiate on this issue. While some contributions provided examples of how a supportive professional participant model can break down at points, this serves to highlight the continual interplay or dance between all parties involved – clients, lawyers and the chair - to support negotiations. The other techniques used by the chairs and lawyers, enabled parties to move through impasses, and the conferences all resulted in settlement outcomes. Not only that, but particularly in the third conference, there were transformative shifts for the clients (that will not be signed and dated) that augur well for improved communication and co-parenting for their child.
These case studies show that even where one of the lawyers is collaborative, working as a ‘supportive professional participant’, then this stance is still able to influence a positive outcome. While there were points when a lawyer showed aspects of adversarial behaviour, having these lawyers provide advice, support and assistance to their clients allowed for parents to reach agreement and avoid court action and an escalation of the conflict. Clients heavily relied on and were influenced by their lawyers advice and suggestions, and having their lawyers present provided them with direct and immediate input that facilitated a settlement, saving costs in time, money and stress for clients and the Courts.
The skills used by the lawyers and chairs in these conferences directly assist fair processes for clients, and safe and child-focused outcomes for the families. In the next part of the report, it will be useful to take the supportive professional participant model, and consider how the techniques described in this section contribute to the wider framework of a the model of dispute resolution at RDM. 

6. Discussion
“I would have to say that the lawyer-assisted conferences are by far more productive and more likely to produce an outcome. Feedback from the lawyer is immediate and a clients thinking can be challenged immediately whereas without lawyers, clients often over inflate their case and have little checks and balances on this over inflated view. Given the choice I would opt for lawyer-assisted every time.” (Chairperson, RDM)
Clearly apparent from each part of this research is that lawyer-assisted family dispute resolution can be of great value. Clients, chairpersons and lawyers identified important ways that lawyers contribute to achieving satisfying processes and successful outcomes in conferences. Even in the conference observations, where some more challenging contributions were considered, there was no doubt that clients felt supported and empowered by having lawyer assistance. This section of the report will revisit the key findings from this research, and point to recommendations arising from the findings that may be useful for RDM, and indeed other family dispute resolution services, to consider.
6.1. Legal Advice
“She helped me look at things in a broader perspective, explained the legal process, helped me to have a more balanced view” (client speaking of their lawyer)
Not surprisingly, all participants in this research emphasised the importance of timely provision of legal advice as a primary benefit of lawyer-assisted family dispute resolution. Within the supportive professional participant model (Rundle, 2009), legal advice is provided throughout the FDR process, and a central advantage of this is the opportunity for dynamic advice that can shift and adjust as the negotiations proceed. Lawyers and chairs in this study pointed to how helpful this immediate advice can be to assist clients through the process, as the chair quote at the start of the chapter suggests. While other models of lawyer-assisted family dispute resolution may provide advice prior to or after the conference, having one’s lawyer at the conference, providing responsive advice throughout, was very helpful to clients and the chairs. 

Having lawyers at the conference was particularly useful in the event of an impasse in negotiations. It meant that chairs were able to bring lawyers together to discuss legal aspects of the negotiation, or to speak more plainly about their client’s position. As was visible in the conference observations, these discussions made clear each party’s position, particularly any ‘bottom line’, and also generated creative options and ideas for how to move forward. Lawyers wrote of valuing this part of the FDR process because “they can talk frankly about where the clients are coming from, and can move forward. You can put a proposal to test if it’s in the same ball-park or not” (lawyer interview, conference observations). Another lawyer added: “you can say “this is really about X”. With a client you’re aware of your client’s priorities but with the other lawyer you can put it on the table” (lawyer interview, conference observations). 

Not only was it useful to bring lawyers together, but the private sessions between lawyers and clients were immensely helpful. Clients were very appreciative of the ways in which lawyers would use these private sessions to ‘translate’ what had just happened in a joint session, or one with the chair present. It helped them to understand what the implications were of the discussions, and lawyers all described their role here as one of explanation and further reality testing. As one client said “when the mediator left the room, my lawyer would talk to me and clear up anything I didn’t understand” (2:2F). Particularly when so many RDM clients experience additional issues that can make them vulnerable, the legal ‘translation’ is absolutely vital so that clients know what the implications are of any agreement made.

6.2. Reality Testing
Related to the provision of legal advice, all participants in this research considered reality testing to be a central role for lawyers in the FDR process. Each group in this study spoke of how helpful this could be, particularly in a conference. Clients appreciated being told by their lawyers what was reasonable to propose, not only prior to conference, but throughout the process. In the conference observations it was evident just how powerful this reality testing could be in enabling clients to move forward towards a mutually agreed outcome. Reality testing, while primarily about legal advice, appeared to be broader than that. It encompassed non-legal issues as well, that could directly impact on the workability of an agreement. For example, in one conference observation where the mother was concerned about the father condoning his partner’s use of physical discipline with their child, the lawyers not only provided advice about how the courts would view smacking, but also responded to the parties having different views on what was appropriate discipline for their child. In another conference observation, lawyers were brought together to see whether there was any way forward, given that the parties were intractable (in this case, there wasn’t). The lawyers spent time exploring lateral options for the issue about which the parents were polarised, and eventually came up with an agreement for how to move the process forward, rather than an agreement on the matter in dispute.

Chairpersons also noted how helpful reality testing could be – it assisted clients to come in with realistic proposals, and then provided some boundaries around proposals being negotiated throughout the conference. It was especially helpful for chairs, who, bound by their impartiality, are reluctant to directly present a point of view about a client’s proposals 
. Instead they were able to ask the lawyer’s views on proposals, and so be able to speak through the lawyer. In turn, lawyers appreciated chairs asking them about how realistic a proposal may be, so that they could provide comment: “When there appears to be a stalemate on an issue, it’s helpful when the chair asks the lawyers what the court would be likely to do in these types of circumstances. That automatically provides a reality check and usually achieves a breakthrough” (VLA lawyer survey no 13).
6.3. Non-Legal Supports
Lawyers identified a range of non-legal supports that were also an essential part of their role in family dispute resolution. These other dimensions are not always apparent in models of lawyer-assisted dispute resolution, but as Rundle’s model exemplifies, are intrinsic to the supportive professional participant model. As the client feedback for this study so clearly demonstrates, it can be the non-legal supports that lawyers provide that impact on the quality of the lawyer-client relationship, and the clients’ experience of the RDM process.

6.3.1. Listening to the client
“We got along really well. I felt very positive about him, felt very comfortable and safe” (client talking about their lawyer)
What stood out in this research was the range of non-legal supports that lawyers provided for their clients throughout the FDR process. Lawyers wrote eloquently of their belief in supporting clients in their particular context, of letting them tell their stories, of patiently explaining, of preparing them for the process, and supporting their clients to speak for themselves, stepping in when they were not able to, adjusting the conference format according to their client’s capacity, and ‘thinking outside the square’ to find arrangements that were child-focused and safe. One lawyer encapsulated their role thus:

“During the conference I see my role as supporting the client to be able to put forward their concerns or ideas, and to provide legal advice in regard to appropriateness of each proposal. To ensure the client feels he/she has been heard and that any agreement reached is one the client considers appropriate rather than thinking they must agree. If the client has difficulty speaking through nerves or otherwise, I ask their permission to raise the issue or make the suggestion and I usually find the client will then speak about the issue further. I also consider it my role to ensure that client does not become overwhelmed and that appropriate breaks are taken to allow the client to gather their thoughts if necessary.” (VLA lawyer, survey no. 23) 
What is evident in the lawyer’s response above is an appreciation of their client’s needs and possible vulnerabilities. In this account the lawyer is describing much more than the provision of legal advice. They are truly working with their client, continually assessing their capacity, speaking for them if they are not able, encouraging them to then re-engage, and influencing changes to the conference format as their clients’ needs require. Clearly embodying the lawyer (and client) as a supportive professional participant (Rundle, 2009), this would appear to be a best practice approach to lawyer-assisted family dispute resolution at RDM. 

Clients really appreciated the support they felt from their lawyers, particularly feeling listened to and understood. One client described his lawyer as providing: “moral support and guidance. Very thoughtful as to how I was feeling in that situation”. Family law disputes are extremely stressful for the families involved. Supporting clients in a holistic manner appeared to be one of the most important things for clients. They spoke of a range of supports, including listening to their stories, providing emotional support throughout the process, and practical strategies ranging from referrals to managing their clients needs during a conference. Clients were very grateful for the ways in which their lawyers would calm them, or step in to speak for them if they were feeling overwhelmed. The clients below illustrate how this support worked during the conference:

“That’s half the reason why we went to separate rooms. I was starting to get the tears on, and she suggested that we go shuttle” (1:9F)

“Certain times I was very excitable and she could see when there were outbursts I could have made – and she would ask me if she could represent me in that question” (4:2M)
So in addition to feeling understood, there was an ongoing assessment by lawyers of their client’s capacity and comfort. As one lawyer described, “you have to be concentrating very hard to get verbal and non-verbal cues from your client. It’s essentially monitoring the whole time. Are they tired, disconnected, need a break?” This was skilfully illustrated by another lawyer who reflected after an observed conference: “When the father said ‘I’ll calm down in the morning and be kicking myself’, I picked up on that”. By picking up on this comment, the lawyer was able to soothe her client – the father - and support him to think about the future, and so move through an impasse in discussions. This level of support and advocacy can really only be provided by a lawyer – the chair’s impartiality may be compromised if they were to act in such a way. 

While 93% of clients felt supported by their lawyer throughout the process, when asked what lawyers could do better to help families going through dispute resolution, over half the participants suggested they could be empathetic and listen to their clients, asking them to: “try to understand where the person is coming from, the emotions they’re going through”. These findings may not be so much a contradiction, but are more likely an affirmation by clients that what they found most helpful in terms of feeling listened to or understood, is what they would encourage lawyers to do routinely with families. Notwithstanding, it is clear that for clients to feel truly understood, lawyers need to be able to listen to their stories.

6.4. Clients with Complex Issues
Complex issues, including family violence, mental health, drug and alcohol and being from a culturally and linguistically diverse (CALD) background, can have a significant impact on the vulnerability of clients attending RDM. Given that a substantial majority of clients who are eligible for legal aid are also experiencing a range of complex issues, RDM has been designed to work sensitively and safely with parties needing family dispute resolution. While the service has a comprehensive screening and risk assessment process for parties applying to RDM, the client-lawyer relationship is integral to on-going assessment of a party’s capacity to participate safely in a conference.

Clients with complex issues benefit from holistic support throughout family dispute resolution – not only to optimise their capacity to participate, but in order to best facilitate outcomes that will be safe and appropriate for their children.

6.5. Screening and Risk Assessment
The most striking difference to emerge in this study was between lawyers and clients reporting of screening for complex issues. While nearly 100% of lawyers stated that they routinely screened for complex issues, 42% of all clients said that they were never asked about these issues. One woman said “I have a mental health issue – [my lawyer] did not take it into consideration” (1:9F). While some of this difference may be attributed to the vagaries of self-reporting – lawyers over-estimating, and clients under-estimating or forgetting – it is a difference that warrants consideration. In one sense, whether lawyers are actually screening clients for these issues is immaterial if clients do not recall having been asked, or feeling able to disclose this information. What clients clearly said they needed was to feel like they could tell their stories. Disclosing family violence and other challenging issues is notoriously hard, and facilitating these disclosures requires skill, experience and commitment.

There were some differences across lawyer and client groups. Eighty percent (80%) of clients who were the initiating party (and so were legally-aided and represented) reported being asked about complex issues, in comparison to only 30% of privately represented clients who said they were asked. This is a dramatic inconsistency – given that all private lawyers believed they asked about these issues. It points to the need for a universal understanding and approach to screening and risk assessment across the legal system. 

For the lawyers, 90-100% reported screening specifically for family violence (VLA lawyers reported the lowest at 90%). Screening for mental health was slightly lower across the board (80-90%), substance abuse was also 80-90%, while routine questions about CALD background was lowest. Less than 60% of external lawyers, less than 70% of VLA lawyers, and 80% of FLLS lawyers asked their clients about their CALD background. It is worrying that lawyers do not appear to consider exploring CALD issues with their clients to be as essential as other issues. Clients with a CALD background are underrepresented across VLA, and language and cultural differences can significantly impact on expectations and capacity to participate in family dispute resolution. During the focus group with chairpersons, there was agreement that CALD clients required additional time and understanding to provide a culturally sensitive service.

If it is the case that lawyers are not screening for these issues as much as they self-report, it raises questions about holistic client support. While it is true that RDM provides a thorough screening, clients need to feel that their lawyers understand their context. Clients spoke effusively about how useful empathy and understanding from their lawyers could be while going through the FDR process. They needed to feel that their context was understood so that they could develop appropriate proposals that would be safe and workable. This was highlighted in the second conference observation discussed in Chapter 5, when Sean felt very torn between agreeing to random drug screens or losing time with his daughter. At one stage he spoke privately to his lawyer about how frustrating it was to have so much focus on drug use that was (to his mind) only hypothetical, after ‘overcoming so much’ in terms of drug addiction in his life. The lack of appreciation of how far he had come by the other party had the effect of entrenching his position and making him upset and angry. This was skilfully diffused by Sean’s lawyer, who genuinely acknowledged his frustration and contained it, and thus enabled him to move forward.

While some lawyers wrote insightfully about additional techniques they used with clients with complex issues, several wrote that their practice was the same – one lawyer candidly wrote that they “often feel ill equipped to deal with such clients” (VLA lawyer, survey no. 14). For the latter group, it seemed to indicate a lack of engagement or understanding – these issues are called ‘complex’ for a reason. For clients experiencing family violence, mental health, substance misuse or who are from CALD communities, any future outcomes must incorporate understandings of the unique ways in which these issues impact on a person’s life. 

When lawyers were able to articulate additional considerations for these issues, many highlighted the use of referrals and other supports for clients (including support people in the conference). They also raised the importance of patience, clear and simple language and a willingness to tailor the pace and format to the capacity of the client. Below is an example of the insightful approach some lawyers articulated, and shows the importance of pre-conference preparation. It is a wonderful example of the care and non-judgemental understanding this lawyer uses when working with vulnerable clients:
“The success or otherwise of RDM, particularly in these types of cases, relies heavily on thorough client preparation prior to the RDM. … I do a risk analysis when I first meet my clients and it is at this stage when I tell them what, in my view, they would need to do to improve their chances of having a meaningful relationship with their child/children. I tell them that they need to undertake [suitable treatments] and that it is in their hands to do that. I also tell them that they need to prove to the other party (and possibly the court later on) that they have the capacity to care for their child and that their child would be safe with them. I then refer them to appropriate services. I find that, if I have not scared off my clients by this stage, that they usually do follow my advice and engage with the appropriate services.” (VLA Lawyer, survey no. 13)
Finally, any outcomes of FDR must be safe and appropriate for children involved. If issues that make parties more vulnerable, such as substance misuse or mental health, are not raised and taken into consideration in proposals, then it can compromise child-focused outcomes. The dangers of this have been most dramatically illustrated in family violence cases, where family members are exposed to on-going abuse, even death. This is the ‘elephant in the room’ that practitioners are, or should be, mindful of. Australian and overseas research has shown that historically, family dispute resolution and family law practitioners have underestimated the extent and severity of family violence presenting in the Family Law System (Keys Young (1996), Bailey et al. (2005), Maloney et al. (2007), Jaffe (2005)). While RDM employs case managers to specifically screen for family violence and other complex issues and to provide an appropriate response, clients’ lawyers also need to understand the impact of these factors on their clients in the FDR process. If historical factors that make families more vulnerable, such as violence, mental health or substance abuse, are not fully explored, then safe outcomes for children could be compromised.

6.6. Child Focus: In the Best Interests of the Child
Many of the participants in this research highlighted the importance of maintaining a child-focus throughout the RDM process. Clients were willing to be challenged about their self-focus, if it meant being able to better understand what may be suitable for their children. Chairs felt an integral part of their role was to place children’s needs squarely in the middle of the conference. And lawyers, too, spoke of child-focused approaches, or outcomes that were in the ‘best interests of the child’. 

Of course, how ‘best interests of the child’ translates in practice can be as variable as the wind. For example, in the conference with Sean and Mandy, there was a substantial impasse over the issue of drug screening. Mandy’s lawyer was adamant about Sean undergoing random drug screens. The consequence of a positive drug screen would have meant that all contact between the father and child would be suspended until he obtained new court orders. This would, in effect, mean that Alice was unlikely to see her father for a long time. Sean’s lawyer argued that this was not in the best interests of the child, while Mandy’s lawyer argued that it was in the best interests of the child that this condition be met. These impasses could only shift by lawyers looking beyond fixed positions to creative options generation for ‘and/both’ rather than ‘either/or’ solutions. In such cases chairs also played a vital role in ‘thinking outside the square’, and moving beyond the parents to consider the children.

In fact, while many lawyers wrote of their obligations under the Family Law Act to advocate for the ‘best interests of the child’, this is not exactly what ‘child-focus’ means. Child focus is broader than a legal definition of ‘best interests’ – it requires all parties to try and maintain empathy for, and a focus on the needs of their particular child. A striking example of this occurred in one conference observation, in which the parents were in opposition about a choice of school for the child. The chair in this conference, on many occasions, reminded the parties that their inability to agree was placing enormous stress on the child. This is child-focus – the continual reframing from client interests to considering how a situation, conflict, or proposal, might be experienced by the child in question. Many lawyers commented on their role as shifting clients from being preoccupied with one another, or themselves, to their child: “clients are often invested in who did what and what they need as opposed to the child” (VLA lawyer, survey no. 23). 
Not all lawyers, however, talked about child-focus. In part this is because family lawyers straddle an uncomfortable horse – their role is to act for and on their client’s instructions, but to do this within the shadow of the Family Law Act, and its provisions for the ‘best interests of the child’. These interests are not always compatible. Nonetheless, child-focus is a central aspect of dispute resolution that is important for children’s well being, and, as the clients in this study said, is invaluable for parents too – as one woman stated: “I felt relief that we got to a point where we both understood what the child wanted” (1:9F).

6.7. Making Agreements
6.7.1. Pressure to settle
The RDM model encourages clients to make parenting agreements. As a result, of the clients surveyed for this study, 85% of them made a parenting agreement. While most clients did not feel pressured to make an agreement (65%), that leaves 35% who did feel pressured to settle. Parties who were not initiating RDM, but who had legal representation (Groups 2 and 4) felt most pressured to make an agreement, at 50%. In the main, reasons for feeling pressured were not about their own lawyer, but about the other lawyer, or the implications if they did not settle – that is, they could not afford to pursue the matter through court 

While lawyers wrote of making sure their client did not agree to anything they were not happy with (and some clients echoed this experience), a sizeable proportion of clients responding to a request for FDR felt pressured into making an agreement. These findings are disappointing in the sense that family dispute resolution aims to find a mutually satisfying outcome, in contrast to the adversarial win/lose model of litigation. While it is positive that 90% of initiating parties did not feel pressured, it would be preferable for both parties to come away with an agreement that they felt satisfied with. Clearly parties that do not initiate RDM are less satisfied with the agreements than the other party. In some respects this is not surprising – they may have been happy with existing arrangements, or may have felt pressured into engaging with the entire FDR process. However it would be useful to consider whether more preparation or more follow up support, either from lawyers, RDM case managers, or referrals to other services could assist the responding parties to feel better about any agreements made. 

6.7.2. Consent orders
Unlike many other FDR services, RDM encourages parties to lodge any final parenting agreements with the Family Court. Lawyers indicated that they explained this to clients, and chairs review this option at the start of a conference. Interestingly, while around 90% of clients felt that their lawyers had explained aspects of the Family Law Act, and the Family Law System to them prior to conference, 62% of clients were unsure or did not think their agreements had been made into consent orders. This percentage was highest for clients who were privately represented, where only 30% said they had consent orders drawn up following an agreement.

It is worrying that many clients simply did not know whether their agreements were court orders or not. Does this mean that lawyers are not providing information with the clarity they imagine? Does it mean that clients do not understand the information they are being given? This study cannot determine whether and what kind of information clients received about parenting agreements and consent orders. However, if 70% of clients with private lawyers, and many other clients, are unsure of whether they have consent orders, it suggests clients lack knowledge of whether the agreement they have reached is enforceable in court or not. 
Given the client base at RDM, and their vulnerabilities, consent orders provide a level of protection that parenting agreements may not. This is particularly the case where there is a history of family violence
, and the possibility of, or a history of child abductions. 

Alternatively, it is possible that a high number of clients did not have consent orders because they had made interim agreements, and were likely to follow up with a second conference in the future to finalise arrangements. Even if this were the case, it is notable that clients interviewed did not understand the difference between a parenting plan and consent orders.

6.8. Unrepresented Clients
The most notable finding in talking with unrepresented clients was that 90% of them did not have any legal advice prior to the conference. This study clearly illustrates how vital legal advice is, not only so that the process is fair for all parties, but so that parties attend a conference with realistic proposals. If most unrepresented clients are not so informed, then it calls into question the equity of the negotiation process. While many of these clients described a sense of support from the chairs, or even the other party’s lawyer, there remains a fundamental inequity if one party knows their legal standing and the other does not. Further, this study has also highlighted the value of reality testing throughout the RDM process. If only one party is privy to on-going advice, then it can potentially impede the alterations and development of realistic proposals considered in a conference.

In their research examining the role of family law in dispute resolution services in Australia, Bagatol and Brown (2011) found that when parties engaged in family dispute resolution without legal advice, there was significant uncertainty about their legal position. In the absence of professional advice, parties were negotiating on the basis of ideas or beliefs they had about family law that was drawn from various ‘communities’, such as friends, family and informal contact with lawyers. As a result, their perceptions of their rights and responsibilities was often very inaccurate. In their research, family dispute resolution practitioners were not able to correct these inaccuracies, often meaning that parties were locked in disagreement over exactly what the law says (p.258). One VLA lawyer pointed to the implications of this in terms of fair processes for parties: “there are some very popular myths about the current law in the general population. Whilst lawyers may not be present, people still make decisions based upon what they think the law is. It is extremely important to have these myths debunked” (survey no. 6). 

Not only is legal advice important prior to and during the conference, but also in reviewing any agreements made at conference. Bagatol and Brown argue that: “the most effective mechanism for making law relevant to mediated agreements was the consulting of family solicitors after mediation… solicitors did not insist that legal principles were adhered to at the expense of their clients’ wishes but they weighed the demands of law against the wishes of their clients” (p.260). With RDM clients often experiencing additional vulnerabilities, these findings confirm the importance of accurate legal information and advice throughout the FDR process.

It is notable that half of the unrepresented clients said they would engage a lawyer next time. All the women who had been unrepresented felt they would not participate without that support in future. So while the RDM process in some ways ameliorated imbalances (mainly through additional chair support), it did not prevent clients from feeling that they were disadvantaged by the absence of legal advice or a lawyer on the day. In contrast, when parties were assisted by the Family Law Legal Service (clients who would otherwise have been unrepresented), there were very high levels of satisfaction.

It may be the case that for some families involved in dispute resolution, legal assistance throughout the process is not critical. These are likely to be families where there are high levels of agreement, and low levels of conflict. These families would be in the minority of the clients attending RDM. It would be useful to carefully consider the capacity of clients to fully participate and negotiate on their own behalf without any legal advice, and the implications for procedural fairness and equity if they do not.

6.9. Enhancing Lawyer-assisted Family Dispute Resolution
Perhaps one of the most affirming dimensions of this research was the mutual regard shared by lawyers and chairpersons in RDM. While previous research by Rhoades et al (2008) into inter-professional relationships between lawyers and family dispute resolution practitioners noted some significant gaps in understanding of roles between the two, the overwhelming sentiment in this study was that lawyers and chairs worked ‘as a team’. In some respects this can be seen as a kind of self-selection on the part of lawyers. Those lawyers who tend to participate in RDM have been involved with the program for some time, are experienced in conferences, are familiar with the small panel of chairpersons, and are great supporters of the program. 

There were some lawyers, notably in-house lawyers with less experience of working with RDM, who would benefit from training about the program. No doubt it would also be advantageous to include external lawyers who either chose not to respond to this survey, or who are not experienced in working in this ‘supportive professional participant’ model. Chairpersons were enthusiastic about developing opportunities for inter-professional training on a range of topics, as well as greater opportunities to build relationships across the two sectors.

6.9.1. Case manager contact
An area that will require further consideration at RDM is that of information sharing between lawyers and case managers. As an integral part of the RDM process, case managers also build relationships with clients – they undertake a comprehensive screening process that involves clients telling their stories in detail. While most lawyers accept that case managers interview their clients in order to assess for FDR suitability and to prepare clients for an RDM conference, many lawyers indicated that they would like to be kept ‘in the loop’ about RDM process and important client details. In addition, there were a couple of lawyer responses that suggest that training about the role and responsibilities of case managers in this process would be beneficial.

It would be useful to further consider the utility of case manager contact with lawyers. Given that many clients experience risk and have issues that impact on their capacity, it may be helpful for lawyers and case managers to share their concerns. This would have the benefit of enhancing lawyers understanding of the suitability of family dispute resolution in a particular matter, and it would also educate lawyers about the RDM screening process. This in turn may assist lawyers in working with their clients, preparing them for conference and providing appropriate referrals.

6.9.2. Briefing out
Of interest, there are a substantial number of VLA lawyers briefing RDM matters out, with over 75% regularly or sometimes briefing matters to another lawyer. Most of the in-house lawyers who do so cited work commitments as the main reason they did so. In contrast, other lawyers felt strongly that unless absolutely necessary it was potentially harmful to the client/lawyer trust and relationship to brief out. They wrote of how important the trust was in family matters, particularly with clients who may be vulnerable and have complex needs. If this is the case, does briefing matters out impact on the integrity of the lawyer/client relationship, and ultimately, of their client’s positive experience of family dispute resolution at RDM?

6.9.3. Training
Less than half of all lawyers had received training relevant to family dispute resolution (40%). Private lawyers were least likely to have had any training, with 76% having had none. In contrast, 48% of VLA lawyers had had some training, although for most it was training in 2008, nearly four years ago. Evidently, on-going professional development is not reaching lawyers working in family dispute resolution.

Although this research found that child-focus is at the front of practitioners minds during FDR, it was interesting that most lawyers had not received any training about child-focused areas, including child development. Likewise, all lawyers reported screening for complex issues, particularly for family violence, but no lawyers had received any training in this area. Given the vulnerabilities of RDM clients, it is essential that lawyers receive training not only in family dispute resolution but also in screening and risk assessment for complex issues. These issues are the ones that most significantly impact on a client’s capacity to participate in RDM, and also have huge implications for making appropriate parenting agreements that protect and support children and their families.

While it is clear that lawyers feel a sense of pressure in their workloads, it is disappointing that around half of the lawyers surveyed were not able to suggest any training that they would be interested in attending. Where they did, it tended to be training in either family dispute resolution and/or working in the RDM context. It is concerning that so few lawyers expressed any interest in professional development in screening and risk assessment for family violence and other complex issues, or in any child development/child-focused training. It is out of step with Victorian and national family violence frameworks that lawyers have not yet received any training in screening and risk assessment for family violence. It is strongly hoped that this will improve in the future.

6.10. Conclusion
This study was designed to explore attitudes about lawyer-assisted family dispute resolution at Roundtable Dispute Management, Victoria Legal Aid. Surveys with clients, lawyers and chairpersons, in conjunction with conference observations, revealed a strong sense of belief in and satisfaction with the model, and the role of lawyers within this framework. 

Drawing on Rundle’s (2009) model of the ‘supportive professional participant’, this research expanded it to include the contribution of chairs during conferencing to truly reflect a core theme emerging in this study, that of ‘team work’.

Lawyers and chairs valued one another, and in particular considered their roles to include creative problem solving and ‘thinking outside the square’. While lawyers are invaluable in the RDM process for the provision of legal advice, it was evident in client, lawyer and chair surveys that successful lawyer assistance also includes a non-legal role. It requires the non-judgemental and respectful understanding of vulnerable clients with complex issues, the ability to work in a collaborative framework, lateral thinking and problem-solving, and a commitment to finding agreements that are truly in the best interests of not only their client, but the children and other family members involved.

7. Recommendations

The recommendations that follow here arise from the contributions of all those who participated in this research. They include recommendations for the provision of improved professional services for clients. In addition, there are specific recommendations for lawyers acting for parties in the RDM process; and specific recommendations for the RDM service. While some of them encourage RDM to build on existing practices, some of the recommendations suggest new training and resources for professionals and parties involved with RDM.

7.1. For Improved Multi-Professional Services for Clients

23. That all clients are screened for a range of complex issues by their lawyers prior to RDM conferencing both in terms of risk and capacity.

24. That family violence screening and risk assessment for lawyers is tied to state-wide and national screening tools and training guides such as the Victorian Common Risk Assessment Framework (CRAF), and the Commonwealth AVERT training package.

25. That lawyers provide general advice to their client about the RDM process, and prior to an RDM conference, interview their client to obtain fresh instructions, reality test proposals and invite or help develop other options where appropriate.

26. That RDM case managers, in their role of preparing clients for RDM conference, pay particular attention to unrepresented clients. Case managers should check that the unrepresented client understands the process, any preparation that is required for the conference, and their options regarding any agreements made.

27. That RDM review the screening assessment of client capacity for unrepresented clients to improve client access to legal advice and other support and/or provide legal representation through the Family Law Legal Service. 

28. That RDM explore extending the reach of the Family Law Legal Service to provide all unrepresented clients in an RDM conference with the option of legal advice prior to and following a conference.

29. That RDM continues to develop appropriate resources and supports to improve participation for clients from culturally and linguistically diverse communities, in line with current VLA strategic objectives.

30. That RDM review the provision of client information and resources. This could include future collaboration with other FDR services to ensure client access to general information about separation and conflict; children and post-separation parenting arrangements; and the Family Law System. It may also involve developing service specific resources in print, DVD or on-line which explain RDM processes and preparation for conference.

31. That VLA reviews the practice of VLA lawyers briefing barristers to represent clients at an RDM conference taking into account implications for client experiences of RDM.

7.2. For Lawyers

32. That family lawyers pursue regular multi-disciplinary professional development on a range of topics including: working in a family dispute resolution context; the RDM program; screening and risk assessment of family violence; assessment of mental health, substance misuse and other complex factors impacting on client capacity; child development; post-separation grief/loss; current research on post-separation parenting arrangements.

33. That lawyers have access to training in empathy and active listening skills to facilitate clients’ story telling and disclosures about complex relevant issues.

34. That an adapted version of the ‘Supportive Professional Participant’ model (Rundle 2009) be integrated into training for professionals working in family dispute resolution at RDM.

35. That RDM develop resources for (new) lawyers participating in RDM to explain the supportive professional participant model as it applies to RDM.

36. That chairpersons, case managers and lawyers meet at least annually for inter-professional gatherings.
7.3. For the Roundtable Dispute Management Program
37. That the ‘Supportive Professional Participant’ model of family dispute resolution be advocated as a best practice model in lawyer-assisted family dispute resolution.

38. That RDM continue to enhance inter-professional collaboration with other family dispute resolution services by providing opportunities for other practitioners to observe, first hand, lawyer-assisted family dispute resolution conferences at RDM.

39. That RDM review the information sharing between case managers and lawyers. In particular, that it consider, with client permission, case manager feedback to lawyers where there are concerns about client capacity or risk.
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Appendix A: Client Survey
Telephone Survey for Clients: The Role of Lawyers in RDM
Victoria Legal Aid wants to find out about your experience of having a lawyer as part of the process in your family mediation at Roundtable Dispute Management (RDM). 

Your views will improve our understanding of how lawyers assist you during RDM – this will help us to provide information to lawyers about how to best support you through family dispute resolution; and to develop resources to help you understand the RDM process and what to expect from your lawyer.

Your views will be noted, but not recorded. You will be not be personally identifiable in any parts of the report, or any trainings or presentations, although you may recognise your own comments. 

You are free to withdraw from this project at any time. If you would like a copy of the report, or a copy of the notes taken during your interview, please tell the interviewer. 

If you have any questions or concerns, please contact the project co-ordinator, Allie Bailey, on 9269 0502 or at aliceb@vla.vic.gov.au.

This survey should take about 30 minutes to complete.

It will cover your views of the legal assistance you had during the three stages of RDM – before, during and after the conference. Are you ready to begin?
Before the Conference:
40. Did you have an opportunity to talk with your lawyer about your proposals or ideas before you spoke with a case manager at RDM?

41. Did you speak with your lawyer before attending the conference at RDM?

42. Did your lawyer ask you about any family violence, drug and alcohol, mental health or any other issues that might have affected your ability to make good decisions about your children at mediation?

43. Were you clear about your proposals before you attended the conference?

44. Had your lawyer given you advice about whether your proposals were reasonable? ie. If the matter proceeded to court, would your proposal have been likely to succeed?

45. Did your lawyer or the other party’s lawyer exchange proposals prior to the conference?

46. Did your lawyers explain your options in the Family Law System? (such as directly negotiating, mediation, taking no action, going to Court)

47. Did your lawyer explain aspects of the Family Law Act to you, including the idea of best interests of the child?

48. In your opinion, what was your lawyers attitude towards the RDM process? Did this effect your own attitudes or feelings before you started?

49. Did you feel adequately prepared for RDM by your lawyer? Did they provide any coaching or preparation?

The next section relates to what happened during the conference:

In the following questions, can you rate your opinion using a scale from strongly disagree, to strongly agree, and then give us some examples.
50. My lawyer actively encouraged me to be involved in discussions and decision making during the RDM. In what ways?

51. Overall, my lawyer helped me to feel supported. In what ways?

52. My lawyer helped me to negotiate and put reasonable proposals forward. In what ways?

53. My lawyer helped me to avoid getting caught up in emotional reactions. In what ways?

54. My lawyer challenged my original position on the issue in dispute. In what ways?

55. I felt pressured to settle for an agreement that wasn’t what I had wanted. In what ways?

56. My lawyer provided me with ongoing legal advice about the proposals as the conference went on that I could understand. In what ways?

57. Did you make a parenting agreement during the RDM conference?

58. Did your lawyer interact positively or negatively with the chairperson? In what ways?

59. Did your lawyer interact positively or negatively with the other person in the conference with whom you were having the dispute? In what ways?

60. What did the lawyer do or say that was most helpful during the conference?

61. What did your lawyer do or say that was least helpful during the conference?

After the conference:
62. Did your lawyer or other persons lawyer help to make your written agreement into Consent Orders that were lodged with the Court?

63. After you had time to reflect on how the mediation was, to what extent were you satisfied with the role that your lawyer played in the conference? (note that this is not about whether you were happy with the outcome or agreement) Can you explain why?

64. What about the role of the other party’s lawyer (if they had one) in the conference? (explain why)

65. To what extent were you satisfied with the outcome of the conference, and the role your lawyer played to achieve this result?

66. Did you require any follow up, support or referrals by your lawyer and was this provided to you in a way that met your needs or expectations?

67. Did your lawyer explain what your options were in the Family Law System after the conference?

68. Is there anything that you think lawyers could be doing that would better help families going through mediation?
That’s the end of our survey. Thank you very much for your time and thoughts on this. If you would like a copy of these interview notes, or the report, please give me an address that we can send them to.
Survey for Client Group 5 – Unrepresented Parties
Victoria Legal Aid wants to find out about your experience of doing family dispute resolution without having a lawyer at the RDM conference. 

Your views will help us to understand how and when it is important for you to have legal representation during RDM; this will help us to give information to lawyers about how to best support you through family dispute resolution; and to develop resources to help you understand the RDM process and what to expect from lawyers.

Your views will be noted, but not recorded. There will be no identifying details in any quotes that may be used in the final report. You are free to withdraw at any time. If you have any questions or concerns, you can talk to me, or to the project co-ordinator, Allie Bailey, on 9269 0502.

This survey should take about 15 minutes to complete.

Are you ready to begin?
Questions.
69. Why were you unrepresented when you came through RDM?

70. Did you have any legal advice before or after the RDM process? Why/Why not? (eg, cost, couldn’t find a lawyer, conflict etc)

71. Would you have felt better if you had been able to speak to a lawyer on the phone during the conference?

72. Did you feel the other person who had legal representation had any advantage or additional supports that you did not? 

73. What was your experience of the other party’s lawyer in this process?

74. Did you think that the chair did anything differently or made adjustments because you did not have a lawyer assisting you?

75. Would you consider having a lawyer if you were to do RDM again in the future? Why/why not?
That’s the end of our survey. Thank you very much for your time and thoughts on this. If you would like a copy of these interview notes, or the report, please give me an address that we can send them to.
Demographic Details:

RDM file number

Conference Date:
Client Group (1 – 5):
Sex:
Age:
Format of Conference:
 FORMCHECKBOX 
 Joint
 FORMCHECKBOX 
 Shuttle
 FORMCHECKBOX 
 Joint Teleconference

 FORMCHECKBOX 
 Shuttle Teleconference
Result type:
 FORMCHECKBOX 

Fully settled

 FORMCHECKBOX 

Fully settled (Interim)

 FORMCHECKBOX 

Partially settled

 FORMCHECKBOX 

Partially settled, second conference

 FORMCHECKBOX 

Not settled
Level of conflict
 FORMCHECKBOX 
 High

 FORMCHECKBOX 
 Medium

 FORMCHECKBOX 
 Low

Communication between parties
 FORMCHECKBOX 
 Good

 FORMCHECKBOX 
 Average

 FORMCHECKBOX 
 Poor

Other relevant issues (please circle):
 FORMCHECKBOX 
 Child abuse – DHS involvement



 FORMCHECKBOX 
 Family report ordered
 FORMCHECKBOX 
 Child abuse – no DHS involvement


 FORMCHECKBOX 
 Family violence – no IVO
 FORMCHECKBOX 
 Contact centre involvement



 FORMCHECKBOX 
 Family violence – IVO
 FORMCHECKBOX 
 Current court proceedings




 FORMCHECKBOX 
 Grandparent
 FORMCHECKBOX 
 Independent children’s lawyer



 FORMCHECKBOX 
 Interpreter
 FORMCHECKBOX 
 Cross-cultural issues




 FORMCHECKBOX 
 Self represented party
 FORMCHECKBOX 
 Diagnosed mental health




 FORMCHECKBOX 
 Substance abuse
 FORMCHECKBOX 
 Suspected mental health




 FORMCHECKBOX 
 Literacy
 FORMCHECKBOX 
 Extended family member




 FORMCHECKBOX 
 Other (define below)
Appendix B: Lawyer Survey

Lawyer Survey: The Role of Lawyers in RDM
Roundtable Dispute Management, Victoria Legal Aid, is evaluating the role of lawyers in the family dispute resolution (FDR) process. We are keen to hear about your perceptions of working in lawyer assisted FDR. Your insights will inform project outcomes that may include best practice/guidelines for lawyer assisted FDR, resources for lawyers and clients about lawyer assisted FDR.

To this end, we invite you to participate in this email survey. You will not be personally identifiable in any parts of the report, or any trainings or presentations, although you may recognise your own comments. You are free to withdraw from this project at any time. 

Could you please complete this survey and return it to me in a word document, via email, within two weeks. If I have not received the completed survey, I will follow up with a phone call.

The survey should take less than 30 minutes to complete. 
First Client Contact:

76. When you meet your client for the first time, what sort of questions do you ask in your assessment of a family law matter? (check the appropriate boxes)

· The nature of the family law problem


 FORMCHECKBOX 

· Screening for family violence



 FORMCHECKBOX 

· Screening for mental health



 FORMCHECKBOX 

· Screening for drug and alcohol issues


 FORMCHECKBOX 

· Assessment of capacity of client


 FORMCHECKBOX 

· Cultural and linguistic diversity



 FORMCHECKBOX 

77. Do you usually meet/talk to your client prior to the conference? If yes, do you: (check the appropriate boxes)
· Explain the RDM process



 FORMCHECKBOX 

· Prepare clients for conference



 FORMCHECKBOX 

· Provide coaching for conference


 FORMCHECKBOX 

· Review proposals




 FORMCHECKBOX 

· Provide any additional referrals



 FORMCHECKBOX 

78. If you do not usually meet/talk with your client prior to conference, why not?

79. How often do you brief another lawyer to attend RDM?

80. What reaction to do you expect from clients when you have had to brief another lawyer to attend RDM?

81. What kind of contact do you have/would you like to have with the case managers?
RDM conference:
82. What do you see your role as primarily being in the RDM conference?

83. What strategies/techniques do you use in the room? In private sessions?

84. What strategies/techniques do you use with clients that have complex issues, including family violence, cultural, mental health or drug/alcohol?
85. What does the chair do that assists you to perform your role? What hampers it?

After the RDM conference:
86. What contact following conference do you have with clients? (check the appropriate boxes)
· Writing up plans




 FORMCHECKBOX 

· Filing consent orders



 FORMCHECKBOX 

· Ongoing legal advice 



 FORMCHECKBOX 

· Additional referrals



 FORMCHECKBOX 

General questions:

87. Do you think that clients benefit from having a lawyer in family dispute resolution? In what ways?

88. Are there any disadvantages?
89. In what ways does lawyer assisted FDR improve: 
· Fair processes

· Child focussed outcomes

· Workable/durable outcomes

· Safe outcomes

90. Is a lawyer’s role to get the best outcome for child or to represent client instructions? Please provide examples of how you navigate these roles.

91. Have you had specific training in lawyer assisted FDR? If so, what?
92. Is there any training that you think would be useful for your work in lawyer assisted FDR?
93. Approximately, how many Roundtable Dispute Management conferences have you assisted in?
Less than 5
 FORMCHECKBOX 


Between 5 & 10
 FORMCHECKBOX 


More than 10  
 FORMCHECKBOX 

If you would like a copy of the report, or more detailed information about this project, please contact the project co-ordinator on …
Many thanks for your expertise and time.

Appendix C: Chairperson Survey
Chairperson Survey: The Role Of Lawyers in RDM
RDM is evaluating the role of lawyers in conferencing. As chairs, you have expertise in working with lawyers in the FDR process. We are keen to hear about your perceptions of working in lawyer assisted FDR.

Your insights will inform project outcomes that may include lawyer training in working in RDM, best practice guidelines/training and resources for lawyers in FDR, and client information on what to expect in lawyer assisted FDR.

To this end, we invite you to participate in this research in two parts: firstly a forum, to be held at the next peer supervision night; and secondly in written response to some additional questions. The written response, which will focus on skills that an FDRP may bring to working with lawyers, may also be part of your peer supervision program at RDM.

Your views will be noted in the group forum, but not recorded. You will be not be personally identifiable in any parts of the report, or any trainings or presentations, although you may recognise your own comments. You are free to withdraw from this project at any time. If you would like a copy of the report, or a copy of the any notes taken during the forum, please tell us. 
If you have any questions, please contact the project co-ordinator, Allie Bailey, on ....

Part One: Written Comments.
For this section, we would value your views on skills and practice issues that are used by lawyers and chairs during the RDM conference. As there is limited time in the forum, we ask you to please provide written input on the following:

94. About Lawyers:

a. What skills and knowledge are the most valuable for lawyers to bring to legally assisted FDR? 
b. Please provide examples of occasions where lawyer behaviours have impacted on a conference: a) positively and b) negatively.
c. What professional development or training for lawyers might be helpful to facilitate best practice in lawyer assisted FDR?
95. About chairs:

a. What techniques do chairs use when working with lawyers? Please provide examples of times where you have used these techniques to great (or not so great) effect.

b. What skills and knowledge do you believe chairs draw on when working with lawyers in FDR?

c. What professional development or trainings might be helpful for chairs to facilitate best practice with lawyers?

96. Family Violence and other issues:

a. What additional skills are required by chairs and lawyers when FDR involves clients experiencing family violence? What about other issues, including mental health issues, drug and alcohol issues or ethnicity – ie. Those issues that may affect capacity to negotiate freely? Please give examples where possible.
97. Any other comments?

Please email this word attachment to me by …

The questions below are provided to give you an idea of what we will be discussing in the focus group. They relate to each stage of the RDM process - before, during, after FDR, although we expect that most comments from chairs will apply to ‘during’ the conference.

Please try and be as specific as possible, and include examples.

98. What lawyer behaviours positively contribute to conferences and outcomes?

99. What lawyer behaviours may adversely affect conferences and outcomes?

100. Does lawyer assisted FDR have an impact, positive or negative, on the following: (And in what ways, specifically?)

· Procedural fairness

· Ability of clients to participate

· Child focussed outcomes

· Durable outcomes

· Safe outcomes

101. Where clients identify as being survivors or alleged perpetrators of family violence: do you think lawyers contribute to safe, fair, child-focused process and outcomes for these families in conferences?
102. Thinking about CALD clients and achieving fair process and outcomes and cultural sensitivity in RDM conferences: What do lawyers specifically contribute to these aims?
103. Does the conference format impact on the efficacy of lawyer assistance in RDM? In what ways?

Thank you for your time and expertise.

Appendix D: Follow-up Lawyer Survey
Lawyer Interview Post Conference
No of conferences attended:
Conference Preparation: 

104. What did you do before the conference that helped prepare your client?

105. Would you have done anything differently?

106. Option generation: Fixed or open proposals

107. Homework or practical considerations (eg. Wait times for contact centres)

108. Did you exchange proposals with the other party prior to RDM?
Conference:

109. How do they deal with the emotional state of their clients, esp when it impacts on their capacity to reach agreement?

110. What’s their preferred negotiation style? Eg. Ambit claim and work back from there or Option generation – ie. Identifying options and then exploring solutions

111. Is it useful speaking to lawyers and chairs without the clients present?

112. Does it lead to improved collaboration?

113. If the other party’s lawyer has a different negotiation style, how do you manage that?

114. What helped/didn’t help with chairs?

115. Do you think the client felt heard by the chair? – what did they do to facilitate that?

Chairperson Interview

116. What kind of approach do you think the lawyer primarily used during the conference?

117. What techniques did you notice them using and when?

118. Any thoughts on the client/lawyer interaction?

119. Thoughts on lawyer/lawyer interaction

120. Thoughts on chair/lawyer interaction
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� This concept, originally developed by Mnookin and Kornhauser in 1979, is applied by Bagatol and Brown in their study of Australian mediation, where they found that while the law still played a role in decision-making, that there were other factors also that influenced dispute resolution process and agreements (2011:252).


� These findings have been echoed by other academics, including Astor (2002) and Field (2004). 


� For example, clients in Group 5 who were unrepresented, are likely to have a different experience of mediation than Groups 2, 3 and 4, where both parties had legal assistance throughout the process.


� See 2.3.1 ‘Gender breakdown’ for further details on this.


� See Field (2005, 2006) for a discussion of feminist approach to family violence and mediation.


� Note that this section describes participant responses from Groups 1 – 4, all of whom had legal representation. Group 5, who were unrepresented, are discussed in the following section.


� VLA provides lawyers with three hours to prepare for a conference, and two hours post-conference to draw up consent orders and/or referrals. See �HYPERLINK "http://www.legalaid.vic.gov.au/handbook/414.htm"��http://www.legalaid.vic.gov.au/handbook/414.htm� 


� Like the lawyers surveyed for this study, not all chairs believe that proposals should be shared prior to conference. Some chairs consider this to be good practice because it prevents parties from being (more) fixed in approach when they come to conference. 


� CRAF is the Current Risk Assessment Framework that is used State-wide. Visit �HYPERLINK "http://www.dhs.vic.gov.au/for-service-providers/workforce,-careers-and-training/workforce-training/child,-youth-and-family-services-workforce/family-violence-risk-assessment-framework-training"��http://www.dhs.vic.gov.au/for-service-providers/workforce,-careers-and-training/workforce-training/child,-youth-and-family-services-workforce/family-violence-risk-assessment-framework-training� for links to the CRAF manual.


� The two cases not described here, (cases four and five in the table above) are not selected because in both cases at least one of the parties was intractable, thus limiting the range of techniques the practitioners could use effectively in the conference. In Case 4, party two was unrepresented, and his partner was influential in the conference. In Case 5, parents were very fixed and polarised in their views, and already entrenched within the court system. 


� Chairpersons vary in their views about the extent to which chairs with a legal background are able to provide legal advice (technically permitted under reg 29(d)(i) of the Family Law (Family Dispute Resolution Practitioners) Regulations 2008. In the chairperson focus group discussion, chairs stated that they did not provide legal advice, but would provide at times, legal information that did not suggest a party adopt a particular course of action.


� Field argues that formalising agreements is important where there is family violence, and that lawyers also can play a valuable role in advising clients in the event of a breach (2004).
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