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Human Rights Charter
You have rights, freedoms and responsibilities under Victoria’s new  
Charter of Human Rights. For more information about the charter go to  
www.humanrightscommission.vic.gov.au or call the Victorian Equal  
Opportunity and Human Rights Commission advice line on 9281 7100 or  
1800 134 142 (toll free).

What is bankruptcy?

Bankruptcy means that you have been declared by law to be unable to pay your 
debts. When you are declared bankrupt, the control over most of your financial 
affairs is given to a trustee. The trustee may be employed by the Insolvency 
and Trustee Service, Australia (ITSA) or may be a private trustee. The ITSA is a 
commonwealth government authority.

Is bankruptcy the right option for me?
Many people believe that bankruptcy is the only solution to their debt problem. 
If your level of debt seems overwhelming, it may be hard to consider all the 
possibilities clearly. It is worth speaking to a financial counsellor before making 
a final decision, especially if you own or have owned property, such as a family 
home. Bankruptcy gives many people a fresh start but it can have longer-term 
consequences. It may not be the best option for you. Even if a creditor (the 
person you owe money to) is threatening to send you bankrupt, you may have 
some other options if you get help quickly. Some other options are discussed 
further on in this book. It is important to weigh up all your options and make the 
best choice.

Things to consider about bankruptcy

Bankruptcy can affect you in many ways. These effects are listed under three 
general headings.

Things that may or will happen if you go bankrupt:

Ú Most debts are wiped out by bankruptcy when you are ‘discharged’. 
Most people are discharged three years from the date that they file 
bankruptcy papers.

Ú Creditors should not be able to contact you, as they must deal with 
your trustee.

Ú You may have less stress.

Ú Deductions from your wages to pay a debt will stop. Depending on your 
income, you may have to make payments to reduce your total debts.

Ú Your bankruptcy is not published in the daily newspapers, but it is on a 
public record forever.

Ú Some jobs are affected. You may have to tell your employer. Some jobs 
that have special licensing or practice requirements may be affected.

Ú Anything other than ‘reasonable household goods’ including antiques, 
family heirlooms, and original paintings will be taken, unless your 
creditors let you keep them.

Ú If you sold or gave away valuable items, or transferred assets such as 
a home before going bankrupt, the trustee may be able to take them 
back from the person you gave or sold or transferred them to. See a 
financial counsellor.

Ú You may have to hand in your passport.

Ú A car worth more than $6,850 (‘indexed’) is likely to be taken, but you 
will be given back $6,850 to buy another car.

Ú If someone owes you money or property, the trustee may try to get it. 
Your right to recover it may be lost.

Ú If you get a tax refund, the trustee will take it. But if you owe the tax 
office, part or all of your tax refund will be taken by the tax office.

http://www.humanrightscommission.vic.gov.au
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Things you can do:

Ú You can keep all necessary items such as household furniture and 
clothing.

Ú You can keep some personal jewellery, for example, wedding 
and engagement rings. You may be able to keep other items of 
sentimental value if your creditors agree.

Ú You can keep a car if it is your main means of transport and is valued at 
$6,850 (indexed) or less.

Ú You can keep up repayments on mortgaged goods.

Ú You can keep your tools of trade to the value of $3,400 (indexed).

Ú You can run a small business as long as you observe the restrictions 
on trading and getting credit.

Ú You can keep a bank account.

Ú You can save some money for living expenses, but if you are saving 
significant amounts the trustee may decide you must make a 
contribution to your total debts.

Ú You can travel overseas, but you will need a letter of permission from 
your trustee.

Things you must do:

Ú You must tell your trustee everything about your bankruptcy.

Ú You must say where all of your assets are, even if you no longer have 
them.

Ú You must tell your trustee if you change your name, address, or place 
of work and daytime phone number.

Ú You must tell your trustee of changes in your finances (for example, if 
you win a lottery or get money or property from a will).

Ú You will have to pay money out of your wages or income if the amount 
is more than your ‘base income threshold’. See page 16 of this booklet 
to work out your base income threshold.

Ú You must get a letter of permission from your trustee if you want to 
travel overseas.

Ú If you get credit of more than $4,889, either on your own or with 
someone else, you must tell the creditor about your bankruptcy.

Ú Unless you trade alone under your own name, you must tell everybody 
you deal with that you are bankrupt. This includes business partners, 
creditors, banks and customers.
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How do I go bankrupt?

There are two ways of becoming bankrupt:

1. 	You can volunteer to become bankrupt, or

2. 	The people you owe money to, your creditors, can apply for you to be 
made bankrupt.

Voluntary bankruptcy

You apply to be made bankrupt by filling out forms that are available from ITSA. 
These forms require details about your income, expenses, assets, debts and 
personal situation.

It is very important that you answer all questions truthfully. Making false 
statements on your bankruptcy forms is an offence. If you are unsure about 
anything in your application get help.

Your bankruptcy form (or ‘petition’) will not be accepted by the ITSA unless you 
say that you have read an ITSA booklet called the Prescribed Information booklet.

Once the forms have been accepted by the ITSA’s official receiver you are 
then formally bankrupt. You will be given a bankruptcy number and your debts 
(amounts that you owe to somebody else) and assets (things that can be sold to 
pay the debts) will be under the control of your trustee. The trustee may ask you 
for more information.

The official receiver can refuse your application for bankruptcy if it looks like you 
could pay your debts. This is to stop people who are unwilling to pay their debts 
(rather than unable) from applying for bankruptcy.

Creditor’s petition

If you owe more than a certain amount, the person or organisation that you owe 
money to (your creditor) can apply for you to be declared bankrupt. Currently if 
you owe $5,000 or more a creditor can apply for you to be declared bankrupt. 

The amount owed must be 'liquidated'. This usually means that a court has made 
an order that you pay the debt.

The creditor must apply to the official receiver asking that a bankruptcy notice be 
issued. This notice details the amount you owe, and the legal costs and interest. 
You then have 21 days to pay before the creditor can ask that you be made 
bankrupt.

If you do not believe you owe the money, or you disagree with any part 
of the claim, or you want to avoid bankruptcy, act quickly. Get advice from 
an independent source. Do not rely on what the creditor or the creditor's 
lawyer says. If you own or are paying off property, get independent advice.

If you do not do anything within 21 days, the creditor is likely to apply to the 
Federal Court for your bankruptcy. Once the court has made an order you are 
bankrupt. This order is not easy to reverse.
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If you have co-operated with your trustee and have met the various 
requirements, you will be ‘discharged’ three years after you filed your bankruptcy 
papers. Once you are discharged, you are no longer bankrupt.

If you need a letter of discharge from bankruptcy, you should write to ITSA. There 
is a fee to get the letter of discharge.

Can my bankruptcy be extended?

If your trustee objects to your discharge from bankruptcy, it can be extended to 
five or eight years. The trustee must write to you setting out the reasons for the 
objection and must file a copy with the official receiver.

Your trustee may object to your discharge from bankruptcy if you have not been 
fully co-operative, accurate and honest during your bankruptcy.

If you leave the country and refuse to return when asked you can also expect to 
have your bankruptcy extended.

If you disagree with the trustee extending your bankruptcy you can ask for the 
Inspector General in Bankruptcy to review your case. You have 60 days to do 
this. You must say why you want the review. Alternatively, if the Commonwealth 
Ombudsman makes a request on your behalf, the Inspector General must 
undertake the review. If you are still not happy you can appeal to the 
Administrative Appeals Tribunal.

It is possible to go bankrupt more than once. If you go bankrupt while you 
are currently bankrupt, you will get an automatic discharge for your second 
bankruptcy three years from the date of filing your bankruptcy papers. Because 
of this it is important - if you are made bankrupt by a creditor - that you complete 
a Statement of Affairs and forward it to ITSA as soon as you become aware of 
the bankruptcy. If you don’t file a Statement of Affairs you will be bankrupt for an 
indefinite period.

How can I get out of my bankruptcy?

There are only two ways to get out of bankruptcy.

Annulment
You can have your bankruptcy annulled (cancelled) if:

•	you pay all your debts, the trustee’s costs, and expenses of administering 
your estate. The trustee will give you a certificate of annulment

•	you come to another arrangement with your creditors
•	the court says you should not have been made bankrupt in the first place.

Discharge by law
Unless there is an objection to your discharge from bankruptcy, you will be 
released from bankruptcy three years from the date you file your bankruptcy 
papers. Note that even if your bankruptcy is annulled or you are discharged you 
may have problems with some credit providers in the future.

See ‘Who will know that I am bankrupt?’
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Keeping in contact

Will my creditors contact me?

Your creditors should not contact you once your trustee tells them you are 
bankrupt. If a creditor does contact you, tell them your bankruptcy number and 
the name and telephone number of your trustee. Tell the creditor to contact the 
trustee if they have any questions.

But if there are questions about your assets and what you have done with them, 
you may have to go to meetings of your creditors.

When will there be contact with the trustee?

Contact with your trustee will happen:
•	when you are worried about anything, such as contact by a creditor
•	when you need to provide documents - pay slips, group certificates, tax 

assessment notices, and other evidence about your income or wages
•	at the beginning of your bankruptcy and then, for some people, every 12 

months until you are discharged, so the trustee can assess your payments
•	when you change your name, address, place of employment or daytime 

telephone number
•	if payments are causing you or your family hardship
•	if you need to go overseas for any reason
•	if the trustee believes that you have tried to hide information
•	if your bankruptcy estate has not been finalised after you are discharged
•	if you have made contributions to your bankruptcy.

Under the Bankruptcy Act 1966 the trustee can investigate any aspect of your 
financial affairs.

See ‘Things you must do’
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Who will know that I am bankrupt?

Your trustee will write to all your creditors. Your bankruptcy will be listed in The 
National Personal Insolvency Index (NPII) maintained by ITSA – it becomes a 
permanent record that you have been bankrupt on the NPII website. It will also 
be listed in databases by credit reporting agencies such as Dun and Bradstreet, 
and Veda Advantage. Any person can find out if you are or have been bankrupt 
through these databases.

Your bankruptcy is not listed in the newspapers.

Will my employer be told of my bankruptcy?

The trustee will contact your employer if:
•	your employer is a creditor
•	money is being taken from your wages under a court order made before you 

went bankrupt
•	the trustee decides that you should contribute to your bankruptcy debts, 

based on your income, and you are not making those payments.

Can I keep working if I am bankrupt?

Bankruptcy does not generally stop you from working.  However, in some 
situations, your employment may be affected if you go bankrupt or make other 
arrangements. Some professions require you to get permission from a court or 
licensing authority to keep working. Even if you get permission, there could be 
some limitations imposed on the work you can do. Check the laws that apply to 
your work before making your decision about bankruptcy.

Company directorships and management of a corporation
You cannot be a company director or promote or manage a company while you 
are ‘insolvent under administration’ unless you have permission of the court. 
Doing this without permission is a criminal offence.

Occupational licences or certificates
Going bankrupt may stop you from getting or keeping the licence or certificate 
you need for some jobs, (for example estate agents, travel agents, private 
agents, legal practitioners, motor car traders). Doing these jobs without a 
certificate or licence is usually against the law.



Weighing it up
A consumer guide to bankruptcy

12 13

Public offices, statutory bodies and boards
You may not be able to be appointed to many public positions (for example, 
member of parliament, judge, position on a board of directors).

Police and armed services
You may not be able to apply for work with the police or armed services while 
you are bankrupt.

Financial administration positions
Any position where you manage the financial affairs of others may be affected. 
This could include positions in the banking, finance and insurance industries. Your 
employer may transfer you to other duties not involving financial management.

Basically, there are two types of bankruptcy debts.

The most common debts are ‘provable’ debts. These are debts that are covered 
by bankruptcy.

There are also ‘not-provable’ debts. You will have to pay them if you become 
bankrupt. These include:

•	fines
•	civil penalties imposed under corporations law
•	debts which the value or the liability cannot be reasonably estimated
•	debts you get after the start of your bankruptcy
•	HECS and Austudy debts
•	unliquidated damages, usually arising from a car accident.

Provable debts not extinguished by bankruptcy

There are a number of debts that are provable, but can also be pursued after 
bankruptcy. These include:

debts arising from your own fraud or fraudulent breach of trust

a debt arising on a recognisance
If, for example, you are convicted of an offence and released on bail, with an 
amount to be paid if you disobey the terms of your bail, you must still pay that 
amount if you re-offend.

child support debts under the Child Support Act 1989 and family 
maintenance debts under the Family Law Act 1975
Special provisions apply to these debts. The debt can be proved in bankruptcy 
but any balance not paid when your bankruptcy ends can still be pursued, unless 
a court has ordered otherwise. You still have to make periodic payments.

If your creditor is the Child Support Agency, it can make you pay by taking money 
out of your salary and tax refund.

You should get legal advice on the effect of bankruptcy on these debts.
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taxation debts 
If you owe taxes at the time you go bankrupt, the amount you owe is provable, 
but any refunds will be used to pay your tax bill.

Centrelink and family tax overpayments and debts
If you owe money to Centrelink (for example, an overpayment has been made) 
the amount may be taken from some of your payments. This debt will not be 
collected during the bankruptcy period. However, Centrelink may try to recover 
the debt in this way after the end of the bankruptcy period.

debts a family member or friend has guaranteed
When you go bankrupt, the creditor will demand payment of the whole amount 
from the guarantor. If the guarantor does not have the money, and has given a 
mortgage over property, the creditor can sell the property to pay or reduce the 
debt. The guarantor may be able to negotiate a repayment arrangement with the 
creditor.

rental debts
Rental debt is provable in your bankruptcy, however you may still be evicted 
(thrown out) for not paying your rent. If you live in public housing, ask the 
Department of Human Services about its policy on eviction for rental debts. Also 
ask about its policy on re-housing when you already have rental debts. Ask about 
these things before you go bankrupt. If a private landlord evicts you, you may be 
able to get public housing, but there are waiting lists.

debts for power, gas, water and telephone services
All of these are provable debts and must be included on your Statement of 
Affairs. Overdue bills owing at the date of your bankruptcy will be extinguished 
when you are discharged. However, you may need to pay a bond to connect or 
re-connect any service.

debts for which you have given a security
A security is something that a creditor can sell to recover money you owe. 
Common examples of securities are a mortgage over your house, land, car, boat 
or machinery. The creditor’s only has the right to sell the security if you stop 
paying the debt in the agreed way.

If you owe less than the value of the secured property, the amount left over 
(your ‘equity’) vests with your trustee, and is an asset the trustee can sell to 
help pay your other debts. The timing of the sale may be something that you can 
negotiate with the trustee, taking into account all your other circumstances. This 
may give you some options while you sort out the rest of your financial affairs. 
The trustee may let you keep paying a secured debt if it is the mortgage for the 
house you live in or for a car, or work equipment. However, the asset belongs to 
your estate and may be sold. This can happen before or after you are discharged 
from bankruptcy. Get advice.

See ‘Assets and property’.

If you do not keep up repayments on a secured debt the creditor can take the 
goods and sell them. If the goods or property are sold and there is still money 
owing after the sale, this balance becomes a provable unsecured debt. If there is 
money left over after the sale, the creditor must pay it to your trustee.

gambling or hazardous speculation
If you have gambling debts you should seek professional advice before you 
become bankrupt. It is an offence to be bankrupt where gambling has increased 
your insolvency in the two years before your bankruptcy. It is also an offence 
to let gambling contribute to a loss of property between the time a bankruptcy 
petition is presented and the date of your bankruptcy. These offences carry 
a maximum penalty of one year’s jail. However, ITSA have advised it will not 
prosecute problem gamblers unless there was criminality involved, or complex 
offences, or repeat offending despite warnings.
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Wages and income

What will happen to my wages?

If you go bankrupt, a trustee will assess your income to see if you should 
contribute money to your bankruptcy estate. The trustee will decide if your net 
income is above the ‘base income threshold’ for your circumstances. If it is, you 
may have to pay money out of your wages to the trustee. The assessment will 
continue until you are discharged from bankruptcy. You must notify your trustee 
of any change to your income.

What is classed as wages or income?

A range of income, other than just your take-home pay, is taken into account 
when working out how much money you may have to pay. If you get extra 
benefits, for example, fringe benefits and money from trust funds, this income 
will be counted. Some income you may receive, such as a family allowance or 
rental subsidy, will not be counted. For a full list, speak to a financial counsellor, 
ITSA or a lawyer.

How is my ‘base income threshold’ worked out?

In assessing income, the trustee must deduct (take out) payments made by you for:
•	taxation
•	child support under the Child Support Act
•	the support of a child under the Family Law Act and maintenance 

agreements up to the maximum payable under the Child Support Act.

If your income increases your payments will be assessed again.

The base income threshold is worked out by the amount paid by Centrelink to a 
married person on an age pension (which is ‘indexed’ twice a year). This amount 
is multiplied by 3.5. Any income you get (after the deductions) that is above that 
amount is halved. You pay that half to the trustee.

Example:
If you are a single person with no dependants, and the aged pension for a 
single person is:

$329.20 a week

Then

$329.20 x 3.5 = $1,152.20

– Your base income threshold is $1,152.20 per week / $45,163.30 per annum. 
This total is after deductions such as tax and family payments.

– Half of any income (after deductions) above this figure must go to your trustee.

– If you are going bankrupt, and have dependent children and/or spouse, the 
base income threshold amount is $45,163.30 which is indexed twice a year.

The threshold is increased by the following amounts:
1 dependant		  $53,292.69	 (18 percent)

2 dependants		 $57,357.39	 (27 percent)

3 dependants		 $59,615.56	 (32 percent)

4 dependants		 $60,518.82	 (34 percent)

5 or more dependants	 $61,422.09	 (36 percent

A dependant is a person who lives with the bankrupt person, and

a. is wholly or partly dependent on the bankrupt person for economic support, 
and

b. whose income is not above a certain amount ($3,083 per year, indexed) 
during a financial year of the bankruptcy.

Example:
If you are a single parent with one child who is dependent on your income, you 
will be able to increase your base income threshold by 18 percent. If the age 
pension is:

$329.20 a week

Then

$329.20 x 3.5 = $1,152.20	 plus	 $207.40 (18 percent of $1,152.20)

Therefore your base income threshold is $1,359.60. Half of any income (after 
deductions) above this goes to your trustee.

Before going bankrupt, discuss options with a financial counsellor or lawyer to 
workout how much you may have to pay. You might choose another option.
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How do I prove my net income?

You must keep documents such as:
•	pay slips
•	group certificates
•	bank statements
•	tax assessment notices
•	books of account
•	evidence from Centrelink.

This information will show how much you have earned in the past 12 months. 
It also shows what you will earn in the next 12 months. You need to have these 
documents when you go bankrupt. You also need them 21 days after the end of 
each year of your bankruptcy until you are discharged, so that you can give them 
to your trustee if asked.

If at any time the trustee believes that your bankruptcy papers and statements 
are not correct, they can ask you for proof. You must give this proof within 14 
days. If you do not do this, the trustee may work out a ‘reasonable income’ for 
your circumstances.

How is ‘a reasonable income’ worked out?

The trustee will look at:
•	the way you live
•	award rates
•	the rate of pay of people who do similar work to you.

Can I have my payments changed?

If your circumstances have changed and you are in hardship, you can ask your 
trustee to again look at your payments. You have to keep up payments, so it is 
important to act quickly.

What does hardship mean?

The Bankruptcy Act describes various types of hardship. For example:
•	you or your dependants have an illness or disability that needs continuing 

medical attention and medicines
•	you have to pay child day-care so you can go to work
•	you have to pay a lot of rent
•	you have to pay a lot to get to and from work
•	someone who usually contributes to your household is no longer able to 

because of unemployment, illness or injury.

What happens if I refuse to pay?

If you do not pay, the trustee can approach your employer to have deductions 
made from your wages, or take legal action to get the money. This must be done 
within three years of your discharge from bankruptcy.

What if I am not happy with the trustee’s decisions about my 
payments?

You can apply to have your payments reassessed by the Inspector General 
in Bankruptcy. If you are not happy with the decision you can apply to the 
Administrative Appeals Tribunal or to the Commonwealth Ombudsman for a 
review of the decision. The tribunal charges a fee for doing a review. If you ask 
for a review, you still have to make debt payments until the decision is made. No 
refund will be made to you if the decision is in your favour.

If money is taken out of my pay by creditors, what should I do?

Once you are bankrupt, the Child Support Agency is the only creditor able to take 
money out of your pay. Tell your trustee if you think your employer is still taking 
money out of your pay. The trustee will tell your employer to stop the deductions.
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Assets and property

What happens to my assets?

Usually everything you own at the time you go bankrupt becomes the property 
of the trustee, unless it is a protected asset. Also, assets you get during your 
bankruptcy (such as lottery winnings, inheritances and large payments for long 
service leave) belong to the trustee as soon as you get them. These assets can 
be sold or converted to cash and the money used to pay your debts. Even if the 
assets are protected, you must list them in your Statement of Affairs.

Time limits now apply to the trustee in realising your assets.

See ‘Time limits’.

Protected assets

Household property
You can keep household items which are ‘reasonably necessary’ for day-to-day 
living. These include:

•	furniture but not antique furniture
•	enough beds for everyone who lives in the house
•	bedding, linen, and towels
•	kitchen equipment, cutlery, crockery
•	one television set, video or dvd recorder and radio
•	one set of stereo equipment
•	educational, sporting or recreational items mainly for children
•	one washing machine and one clothes drier
•	one fridge
•	one generator, if needed for the house’s electricity
•	other household equipment such as a heater, air conditioner or fan, a phone, 

fire and burglar alarms, fire extinguishers.

The trustee usually will not take personal jewellery such as engagement, eternity 
or wedding rings. Your creditors may let you keep other items of particular 
sentimental value to you.
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Vehicles
You can keep a vehicle up to the indexed amount ($6,850). If you and your 
partner go bankrupt as a couple and you both own a vehicle then you can both 
keep a vehicle to the value of the indexed amount. Alternatively, you can own a 
vehicle jointly, up to the value of twice the indexed amount. (You have to prove 
joint ownership.) Your creditors can agree to let you keep a car worth more than 
the indexed amount.

If the vehicle would sell for more than the indexed amount (after selling costs 
have been deducted), the trustee may sell it and give you back the indexed 
amount to buy another car.

See ‘Will my vehicle be sold?’

Tools of trade
You can keep essential tools of trade to the value of the indexed amount 
(currently $3,400). If your creditors agree, or you get a court order, you may keep 
tools over this value. When working out the value of tools of trade you need to 
think about their present second-hand value, not what they were worth new. If in 
doubt get a valuation.

Superannuation funds, life assurance policies and retirement savings 
You will be able to keep money you have saved in any of these accounts.

Personal injuries claims
If you get money from a personal-injury claim, you will be able to keep the part 
that is compensation for the injury. However, any part that is given for loss of 
wages may not be protected and could be at risk of being taken by your trustee. 
Get legal advice if this happens.

Various grants of loan and rural assistance
If you have been paid money by the Commonwealth under various loan support 
and rural assistance schemes you may be able to keep these funds. Check if this 
applies to you.
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How does the trustee decide what is a protected asset?

The trustee considers a range of factors such as:
•	the number of people in the household and their ages
•	any special health or medical needs of those people
•	any special climatic or other factors where the household is located
•	if the items are reasonably necessary for running the household
•	if the costs of taking, storing and selling the items is likely to be 

uneconomical
•	if the amount the creditors would be paid would be small when compared to 

the loss suffered by the household.

Other assets not available to your creditors

Property or money held in trust for someone else cannot be taken by your 
trustee. However, the trustee will need proof it is not yours.

Any assets that you can prove are owned by somebody else, for example, 
your non-bankrupt partner, children or relatives, will not be taken, unless you 
transferred the asset to them. 

See ‘What about assets sold or given away before bankruptcy?’ below.

Assets bought with ‘protected money’ cannot be sold. Protected money 
includes a Defence Service Loan, superannuation and similar payments or 
personal injuries payments.

If the asset was bought with a mix of protected and unprotected money it may 
be sold, but you will be repaid the protected amount. But if you have used the 
asset as security for a loan and you do not keep up the loan repayments, the 
secured creditor may sell the asset to recover its money.

What about assets sold or given away before bankruptcy?

The trustee will need details of any valuable assets that you have given away 
or sold before your bankruptcy. You will also have to account for any money you 
received.

The trustee can look back at dealings over the six months before your bankruptcy 
(or your first act of bankruptcy). The trustee will look to see if you have given 
preference to a creditor, and may return some payments to your estate.

The trustee can also look at your dealings for the five years before your 
bankruptcy to see if you have given assets away or transferred them at less than 
their market value. In some cases, the trustee will be able to get those assets or 
their value. This includes assets that might have been transferred under a Family 
Court order. Transfers you have made to avoid your creditors will always be ‘void’ 
(have no legal force) against the trustee.

Can my family home be taken?

Yes, unless it was paid for with protected money.

Once you have gone bankrupt, your interest in any real estate is transferred 
to the trustee, whose name goes on the title. If the home is mortgaged, your 
interest in it might be small.

The trustee can sell the home at any time within the time limits even after your 
discharge from bankruptcy. If sold, the money (after all associated costs are 
paid) is distributed equally among your creditors. The trustee may delay selling 
the home while your equity is low, and the secured creditor’s interest is large. 
This is because the return to unsecured creditors may not be worthwhile. If 
you continue to meet your mortgage repayments to the secured creditor you 
can stay in the home. This may be cheaper than renting elsewhere. Long term, 
however, you are simply increasing the equity available to the trustee to give to 
unsecured creditors when the property is eventually sold.

If the title to your home is in two names and you are the only person going 
bankrupt, the non-bankrupt person has the first option to buy the trustee’s equity 
in the home.

If the home is in your name and another person is entitled to claim an 
interest in it, they should get immediate advice about protecting that 
interest. A person who has contributed to the purchase price or mortgage 
repayments may be entitled to claim an interest.
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How do I work out equity in the property?

If you own or are buying a home, you need to think about the equity you have 
in it. Equity is the amount you would get from a sale after all the rates, secured 
creditors and selling costs are paid.

Equity in a property increases in two ways:

1.	 As you make repayments on your mortgage, the amount you own 
increases relative to the amount the mortgagee can claim.

2.	 If the value of the property increases, your equity increases.

The trustee is always willing to sell your equity in the home to a relative or friend 
if they make a reasonable offer. It is best if the person makes an offer at the start 
of your bankruptcy. As the following example shows, if they leave it too long the 
value of the property is likely to rise and they may not be able to find the money.

Look at the example over the page, then put in your own figures. This will give 
you an idea of how much money will have to be found to buy the trustee’s 
equity.

Example:
Your figures

Bankruptcy year 1

$365,000	 House value at time of bankruptcy

$350,000	 Less mortgage owing

$15,000	 Balance

$8,000	 Less costs of sale and rates (for example)

$7,000	 Balance (your equity)

$6,000	 Less trustee’s fees (for example)

$1,000	 Amount available to creditors

End of year 3

$390,000	 House value

$345,000	 Less mortgage owing

$45,000	 Balance

$10,000	 Less costs of sale and rates (for example)

$35,000	 Balance (your equity)

$8,000	 Less trustee’s fees (for example)

$27,000	 Amount available to creditors

If you have equity in the home you may decide to reconsider your options.

The trustee is always willing to consider a reasonable offer. If there is no equity 
in the home, your partner or another person can still negotiate with the trustee 
to have it transferred into their name. The trustee’s fees and other costs will still 
have to be paid.

Will my vehicle be sold? 

If your vehicle is worth more than the protected value of $6,850 (indexed), and 
you own it outright, the trustee may sell it. The trustee will give you back the 
indexed amount to buy another vehicle.

If you still owe money on the vehicle, check the terms of the loan contract to 
workout who has what rights.
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There are different ways of ‘buying’ a vehicle, and the consequences of 
bankruptcy can vary. If you have bought the vehicle with money from an 
unsecured personal loan, then you own the vehicle outright and the lender 
cannot take it. But if the lender has taken a ‘security interest’ over the vehicle 
then the creditor has first call on the vehicle if you default in payments. So, what 
you own is the equity (the value of the vehicle less what is needed to pay out 
the loan).

The ownership of this equity passes to the trustee when you become bankrupt. 
If your equity is more than the indexed amount, the trustee can arrange with the 
secured creditor to: 

•	sell the vehicle then pay out the secured amount
•	return the indexed amount to you, and apply any balance to your unsecured 

debts (the trustee is unlikely to do this unless there will be a large amount of 
money for creditors).

In this case, the trustee’s rights go beyond the date of your discharge from 
bankruptcy.

There are two other ways of ‘buying’ a vehicle: leases and hire purchase 
agreements. This is when you are responsible for the vehicle but you do not own 
the legal interest until you pay out the contract.

You usually have special rights to buy out the vehicle at the end of the contract. 
Until you become the owner of the legal interest, ownership of the vehicle can 
not pass to the trustee and it cannot be sold. If you do not become the owner 
while you are bankrupt the trustee has no claim on the vehicle at all.

Should I keep up the car payments?

Most of the same issues that apply to making payments on a home apply to 
making payments on a car, with one important exception - the value of your 
car is likely to drop over time. If you keep up the repayments, you have a car 
available for your use. Also, if the value of the car when you finish paying for it is 
below the protected value $6,850 (indexed), you can keep it.

How do I work out the value of my car?

When preparing your Statement of Affairs, get two written trade valuations. Be 
aware that the vehicle may not get the valuation figure on a sale. 

You can work out the depreciation of the vehicle with the rates used by the 
Australian Taxation Office – 22.5 percent per year for new cars purchased 
before 1st July 2002, and 18.75 percent for new cars purchased after that date. 
Depreciation is calculated on a diminishing value. A new $30,000 car purchased 
in 2004 would depreciate to $19,805 in 2007, while a $20,000 car would 
depreciate to $13,203 in the same period.

These are approximate figures.

Time limits

The process of selling your assets and dividing the money between your 
creditors may go on after you have been discharged from bankruptcy.

The trustee must act to realise (sell or convert to cash) your assets within a 
specified time. If the asset is not realised in that time it goes back to you. For 
assets you have disclosed on your Statement of Affairs or during your bankruptcy, 
the time limit is six years from the date of your discharge from bankruptcy. If you 
disclose it after your bankruptcy, the time runs from the date of your disclosure. 
If you do not tell the trustee about an asset, and the trustee becomes aware if it 
through other means, the trustee has 20 years to deal with it.
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How to fill out bankruptcy  
forms

To apply for your own bankruptcy, you have to fill out:
•	a debtor’s petition
•	a Statement of Affairs
•	an acknowledgment about Prescribed Information.

These forms are all available from ITSA. Bankruptcy forms must be filled out 
honestly. If you leave out information or give false or misleading information, you 
could go to jail or your bankruptcy could be extended.

The forms are long and detailed. You must have basic details of your debts, 
assets, income and expenditure.

You may need to contact your creditors to get some information. If a creditor 
starts bothering you, say you are gathering information about your financial 
affairs for your financial counsellor or lawyer.

You can be assisted to fill out these forms if you are disadvantaged in the 
following ways:

•	blind or partially sighted
•	illiterate or partially illiterate
•	unfamiliar with the English language
•	unable to sign the forms because of a physical incapacity.

Debtor’s petition

The debtor’s petition form has a declaration space for a person who assists you 
to fill out the bankruptcy forms.  

It is possible for more than one person in a business partnership to declare 
themselves bankrupt.

Statement of Affairs

The next set of forms you have to fill out is the Statement of Affairs. It is very 
important that you answer all relevant questions.

Each person named in the petition must fill out a separate Statement of Affairs. 
Make sure you read the questions carefully and fill out the forms fully and 
truthfully. ITSA will not accept your bankruptcy petition if it has not been fully 
completed. It will return it to you.

If you do not understand some of the questions ask a financial counsellor or 
lawyer for help. It is usually too late to change your mind once you have gone 
bankrupt.

Prescribed Information

Before accepting your petition, ITSA must tell you about your responsibilities 
under the Bankruptcy Act. These responsibilities are explained in the Prescribed 
Information booklet. Carefully read the booklet and then sign the form which 
says that you have read the information.

Other documents

During your bankruptcy, you may receive other documents requesting 
information about your income. Complete these and return them to your trustee.
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What information do I need  
for the bankruptcy papers? 

The lists below show you what information you need when you fill out the 
bankruptcy papers.
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Investments – bank, building 
society, credit union accounts, 
shares, debentures, insurance 
bonds, government securities, 
equity bonds, life insurance and 
superannuation policies

Name and address of institution, account 
number, balance of account (or surrender 
value if applicable).

List any accounts you have with another 
person.

Creditors – a list of all people or 
institutions you owe money to

Name and address of creditor, account or 
contract number, amount owed.

Provide this information for household bills 
which you cannot pay, credit card debts, 
loans from family or friends, and court 
orders to pay money.

Real estate – properties (land, 
house), that you own or are 
buying or have sold within the 
past five years

Address of property and value.

If the property has been sold, list the sale 
price, the name of the buyer, and the name 
of the solicitor or estate agent involved in 
the sale. You will also need to provide the 
property settlement statement. 

If the property is mortgaged, list the name 
and address of each creditor holding a 
mortgage and amount owing on that 
mortgage. Mortgages could secure 
payment of the house loan, payment of 
another debt you owe, or performance of 
a guarantee you have given for someone 
else’s debt. Provide all details.

Assets – car, truck, motor cycle, 
caravan, boat, tractor, aeroplane, 
other machinery, tools, which you 
own or are buying 

List value and description.

If you have sold or given away assets in the 
past five years, give name and address of 
who owns the assets. Give purchase price 
if  applicable.

Other items – paintings, jewellery, 
clothing, musical instruments 
and animals of special monetary 
value; any other valuable property

List value and description. 

Furniture need only be included if, for 
example, it is a valuable antique or insured 
individually for more than $1,000.

Tax debts List amounts owed to the Australian 
Taxation Office, for which years and what 
type of tax, for example, income tax or 
sales tax.

Other interests – businesses, 
companies, trusts operated by 
you, or in which you have had an 
interest in the past five years

Name and registered office of the business 
or company. Name and address of landlord 
or agent if applicable. Nature of business 
and period of operation.
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Where do I take or send my 
bankruptcy papers?

There are two ways of delivering your bankruptcy papers:

1.	 Take the forms to an ITSA office closest to where you live. At ITSA 
the papers will be checked, a search of the records will be done to see 
whether you have been bankrupt before, and your signature will be 
witnessed. You will get a bankruptcy number soon after lodging  
the forms.

2.	Post the forms to an ITSA office closest to where you live. If you  
post the papers, make sure they are completely filled out, signed  
and witnessed.

Once ITSA receives your bankruptcy papers, you will be given a bankruptcy 
number. The papers will be sent to an ITSA case officer who will handle your file. 
An ITSA officer may phone you or ask you to go to an interview, to talk about your 
debts, assets, income and expenditure. Your creditors will be notified by mail.

Alternatives to bankruptcy

Still weighing up whether to go bankrupt? There are alternatives. These include:
•	declaration of intention to present a debtor’s petition
•	debt agreement
•	personal insolvency agreement
•	making informal arrangements with creditors.

These alternatives are briefly explained in the next few pages. Take as much time 
as possible to fully understand the alternatives. If an adviser suggests a solution 
that you are not happy with, then talk to another adviser. Get good advice.

With all of these alternatives, you need to be clear that if things do not 
work out as you plan, the door is opened for a creditor to petition against 
you, since each of the alternatives is classified as an act of bankruptcy.

Declaration of intention to present a debtor’s petition

You can tell your creditors you are thinking of going bankrupt. This is done 
through a formal, written statement.

You can only do this if you are eligible to go bankrupt, and if you have not been 
served with a creditor’s petition. You must personally write to all your creditors 
about your intentions.

Once the declaration of intention is accepted by ITSA’s official receiver, you get a 
seven-day cooling-off period to think about your options and perhaps find another 
way to resolve your debt problems rather than going bankrupt.

You do not have to go bankrupt after the seven days, but a creditor may then 
start bankruptcy proceedings.
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