


Before making a recommendation for assistance, you must
establish whether the CSLS can act for the client. Only
where the service is unable to assist can a grant of
assistance be made to a private practitioner. You can
contact the CSLS on (03) 9269 0408.

» Criminal law

Evidence Act 2008 & Criminal Procedure Act
2009 - Free training for Victoria Legal Aid panel
practitioners

Victoria Legal Aid (VLA) has developed a training program
for lawyers in preparation for the evidence and criminal
procedure reforms (now expected to take effect 1 January
2010). Training events are offered free of charge to
practitioners who are part of VLA's Section 29A panels:
VLA is making an open invitation to lectures, and there will
be limited places available at workshops and a conference.
If you would like to attend, please contact the PLE team at
VLA at ple@uvla.vic.gov.au for more information.

> Children’s Court (Family Division)

Occasionally, you may be asked to act for several children
(siblings) in a Children’s Court (Family Division) matter.
VLA expects you to represent all children unless a conflict
of interest has been established. This requires an actual
assessment and not just a declared conflict on the basis of
a range of unconfirmed possibilities.

» Family Violence / Stalking
intervention matters

Assistance for Family Violence Intervention Orders
VLA provides limited grants of assistance to applicants and
respondents for the purposes of cross examination in
accordance with court orders under s71 and 72 of the
Family Violence Protection Act.

Please remember that you can still apply for a full grant of
assistance for Family Violence Protection Act matters under
guideline 6 of the State Civil Law Guidelines. Where a
respondent or applicant qualifies for legal assistance under

this guideline, there is no need for the court to make an
order for VLA to provide funding for cross-examination
pursuant to s71 or 72 of the Family Violence Protection Act.

Where Guideline 6 is satisfied, the practitioner should
recommend aid at the first available opportunity. However,
in relation to applicants, it should be noted that the
practitioner should not recommend aid until the matter is
listed for contested hearing.

Appeals of Family Violence and Stalking
Intervention Orders

Where the original applicant seeks to respond to an appeal
in the County Court by the respondent against the making
of an order in the applicant’s favour, a practitioner may
recommend assistance for the appeal providing that the
merits of the matter remain substantially the same. In
making this recommendation, the practitioner must have
regard to the evidence that was adduced on oath by both
parties to the Magistrates’ Court proceedings.

VLA will provide a grant per stage D1 in such cases.
Provision for a recommendation has been made on the
checklist for standard criminal appeals.

» Cost issues

Subpoena list fees - Family law

There are three elements to the process to issue a
subpoena to produce documents:

e The practitioner’s work involved in issuing the subpoena
(drafting & serving the document). This work is covered
by the preparation component of the stage for which
funding is in place, eg stage 3(d).

e Appearance at the “subpoena list” hearing where the
subpoenaed documents are released. A fee per stage
3(b) applies for the appearance, ie $310 if uncontested,
$465 if a party objects.

e |nspecting, ie reading the actual documents. This work
is part of the preparation component of the stage for
which funding is in place (eg stage 3(d)). If a
practitioner chooses to brief counsel to inspect the
documents, counsel’s costs have to be paid out of the
solicitor’s preparation component.
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Itemised accounts — Family law

Where an itemised account is required (stage 3(d) or where
stage not completed), costs must be calculated on the
Family Court scale as commenced 1.7.2006. All items in
the scale are GST inclusive. You are not able to add further
GST to the total claimed.

Interim Applications - Family law

Where during the course of a case, an extension of
assistance is required to make an application for interim
orders, assistance outside the provisions of the broadband
(stages 2(e) and (c)) must be sought and will be provided
per stage 2(f) — subsequent hearings. The grant covers
preparation of documents and appearance. A grant per
stage 2(i) is only appropriate if the matter has actually
been listed for a discrete interim contested hearing.
Family law matters - Distance fee

The distance fee in Fee Schedule 1L only applies to those
fees marked with an asterisk (*). The distance fee
specifically does not apply to:

e proceedings before the state Magistrates’ Court

e fees to prepare for trial

e other preparation components (eg for consent orders)

e telephone mentions
Indictable criminal cases - fees for conferences
The provision made for conference fees in tables D3, G, J
and K are linked to the brief fee. Where counsel is briefed,
the conference fees are payable in full to counsel.
Instructing practitioners cannot claim part of the
conferences for their own fees.

Summary crime - special mentions

In summary criminal matters, VLA does not pay a fee for
appearance at mention. Occasionally, practitioners seek
payment to appear at a special mention. There is no
provision in the Fee Table and such fee would only be
authorised in exceptional cases. The fee is not payable for
special mentions to check for readiness for contest.
Summary Procedure pilot

In our email to Section29A firms on 3 August we noted
that no fee can be charged for attending the summary case
conference. The new legislation does not require an
attendance with negotiations taking place by telephone or

electronic communication with the Brief Resolution Officer
/ Case Conference Manager. If practitioners find that courts
expect appearances in departure from the proposed
procedures, concerns should be raised with the relevant
Court Co-ordinator or the Summary Procedure Steering
Group (LIV representatives or VLA's Vince Caltabiano
(vincec@uvla.vic.gov.au) or Paul Jansen (paulj@vla.vic.gov.au).

» Means

FAP definition

Until now VLA’s definition of a Financially Associated
Person (FAP) has included both persons providing and
receiving support. VLA has decided to distinguish between
Financially Associated Persons and Dependants as follows:

A Financially Associated Person (FAP) is someone who
e usually provides the applicant with financial support; or
e could reasonably be expected to financially assist
the applicant.
Such persons would include the applicant’s spouse/partner/
children/other relatives/ trust/ corporation/group.

A Dependant is a person who relies on the applicant for
financial support. Such persons would include a spouse,
partner or children.

Please note: VLA will consider a dependant who has
significant assets or income to be a FAP and not a
dependant and will apply the proof of means requirements
for FAPs to that person.

Waiver provisions

The Board of VLA has just approved amended proof of
means waiver provisions.

The main changes are:

1. VLA will not require proof of income or assets of the
applicant in any proceeding if the applicant is in
custody and has savings and investments less than
or equal to $865.

If the applicant is in custody and has savings and
investments greater than $865, VLA will only require
proof of assets.

This means that you no longer require proof of income
and bank statements for an applicant employed up to
being gaoled as long as they declare a bank balance
of no more than $865.
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2. VLA will not require proof of income or assets in
summary criminal proceedings, bail applications and
Children’s Court proceedings if:

e the applicant is a child and there are no financially
associated person(s) (FAP); or
e the applicant is a child and the FAP should be
disregarded for the purposes of the means test; or
e the applicant has been remanded into custody and
the matter for which legal assistance is sought
relates to a bail application; or
e the applicant is in custody and the matter for
which legal assistance is sought relates to a
summary case that will be heard and determined
within seven days of the date of the application for
legal assistance.
This means that irrespective of the bank balance no proof
of means is required for the applicant in cases of bail
applications and where a summary case is finalised within
seven days of the signed application.

For more details please refer to section 3.3.5 of the VLA
Handbook.

All checklists have been amended and are available on our
website at http://www.legalaid.vic.gov.au/1269.htm.

Please always use the current version of the checklists to
avoid delays.

» General

Selecting files for compliance checks
Practitioners may wonder how VLA compliance officers
decide how many and which files to check.

The number of files is not at the compliance officer’s
discretion but is based on a sampling report prepared by
VLA'’s auditor. The calculations take into account:
e the type of matter (summary, indictable, family or
child protection)
e the number of applications for a matter type for the
whole panel
e the number of applications for a matter type for the
individual firm
e the compliance history for the individual firm (non-
compliance rate in categories of either 0%, up to 2.5%,
up to 5%, and over 5%)

Not surprisingly, the better a firm’s compliance record, the
fewer files need to be checked.

Files are generally selected randomly, with some priority
given to finalised files. File selection can however also be
targeted, for example where an exception report gives rise
to concerns (sudden and substantial increase in approvals
for bail applications, expert reports etc).

Application forms from children

Occasionally the question has been raised about who can
sign an application form for a child in a child protection
matter. Generally the child should sign the form. If this is
not possible, a third person, and this includes DHS staff,
can sign the form on behalf of the child - but only if the
person has guardianship for the child.
New on the VLA website

e Amended tax invoice for dissolution proceedings

e New tax invoice for Table A5 (Stalking Intervention cases)

e New paternity test worksheet

e Family law over cap funding worksheet

e Family Violence Protection Act worksheet

e Amended S29A checklists

Key contacts

Assessments - simplified grants process (SGP)
Tel: (03) 9606 5353 Fax: (03) 9269 0348
Email: fab-assess-mailbox@vla.vic.gov.au
Compliance & Investigations

Tel: (03) 9606 5355 Fax: (03) 9269 0115
Email: compliance@uvla.vic.gov.au

Legal & Policy - full assessment

Tel: (03) 9606 5351 Fax: (03) 9269 0250
Email: fablpu@vla.vic.gov.au

Client contributions

Tel: (03) 9606 5356 Fax: (03) 9269 0266
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