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Both the Victoria Legal Aid client and the public have a vested interest in allocated funding achieving cost-effective representation with positive outcomes. The paper promotes representation of the highest possible standard. Funding apportionment reviews must be weighed in conjunction with improved practice ideals and appraisal at trials’ conclusion. This consultation will hopefully achieve that objective. 
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ABOUT THE AUTHOR

[Name] sought Victoria Legal Aid (VLA) assistance in [date and other details]. In [date], at the [place] County Court, he was convicted of [various offences]. 

This submission is not offered as an examination of specifics, but as an objective critique of vital elements of the discussion paper. A person of no previous criminal history, [name] was convicted after providing irrefutable alibi evidence to s29A representatives who failed to tender that information to the court. 

The paper is founded on facts harvested from pertinent matters during his dealings with both VLA administration and its s29A practitioner panels. 

OPTIONS 1 – 12: No response offered. 

OPTION 13: Impose a condition on the grant of legal assistance requiring the same counsel briefed in a trial that has been adjourned to be re-briefed if he or she is available.  

Response: This option represents the ideal working model by saving costs of briefing new counsel. A provision should allow briefing of alternative counsel in situation so client / counsel conflict. For instance, if counsel error triggered a mistrial (see Option 32 response) the client would express no confidence and request new counsel. 

OPTION 16: Victoria Legal Aid introduce a minimum standard for trial brief, which sets clear and auditable expectations for the content of the trial brie including a covering memorandum in order to ensure an orderly handover of file knowledge. 

Response: The consultation and options paper highlights ‘case preparation’ as an integral component of a quality trial. This cannot be more highly stressed as paramount to achieving a fluid transition from initial client / solicitor instructions through to counsel’s representations and court submissions. 
‘Effective preparation’ is bullet-pointed for consideration (page 40 of the discussion paper) but no response option directly targets those concerns, other than an oblique reference to Quality Assurance. 

Solicitors spend valuable funded time taking aid applications and financial statements. It might not be unusual for cases to mirror my own experience of spending more of the preparatory phase discussing and providing financial details to s29A legal representatives than preparing a sound defence strategy. Ultimately, my Financial Declaration was mislaid 
by the s29A legal representative with the result that ten minutes prior to a directions hearing Victoria Legal Aid notified me that funding had been withdrawn. It is reasonable to conclude that further funding was granted for the solicitor’s attendance at the re-convened hearing. Such administrative flaws might evade Victoria Legal Aid’s scrutiny – while continuing to absorb the funding dollar. 
Recommendation: That Victoria Legal Aid conduct and process, ‘in house’ or via direct mail to client, the financial applications and examinations of all s29A representative’s clients, with the resultant benefit that the legal practitioner may fully devote the funded hours to case preparation rather than administrative tasks. 
OPTION 30: Victoria Legal Aid treats major cases as a separate category of trial, and defines a major case as a matter that: 

· has one accused and is likely to require at least 15 days of trial time

· involves two legally aided accused and is likely to require at least 10 days of trial time in the County Court

· involves three or more accused regardless of the likely duration of the trial; or

· for any other reason (e.g. volume of material, complexity) is likely to cost Victoria Legal Aid more than $40,000. 

Response: A ‘major case’ should also be one that has the potential of attracting a conviction and sentence of 7 years’ imprisonment or more. 

OPTION 32: Establish a process to enable the courts to advise Victoria Legal Aid of problematic defence conduct in legally aided major trials. 

Response: This topic is raised throughout the discussion paper as a cause of concern to both Victoria Legal Aid and judicial members. It is revealed not as a ‘new’ problem, but one that has been tolerated – thereby jeopardising innocent clients’ freedom, AND eroding the funding dollar by virtue of those trials’ verdicts inevitably being appealed. 

Would courts realistically advise Victoria Legal Aid of practitioner error causing a mistrial? I cite an instance of counsel’s neglect to prepare an accused for questioning. When asked to give my name and address to the court I stated: ‘I’m presently in custody.’ The trial miscarried because counsel did not instruct me to state my previous address. Arising from this, the consultative committee must examine three concerns: 

1. How prevalent is this type of situation? 

2. Does Victoria Legal Aid fully fund the s29A practitioner for the subsequent re-trial?

3. Does Victoria Legal Aid record such mishaps as a ‘strike’ against the practitioner? 

Recommendation: A reporting platform must be even-handed in its application. Reporting problematic conduct should embrace both defence and prosecution, and be directed to the Law Institute of Victoria as opposed to Victoria Legal Aid. 
OPTION 34: All major trials to be allocated to Victoria Legal Aid’s staff practice, subject to conflict of interest check and staff capacity. 

Response: The trial must be conducted by the most appropriately experienced practitioner (having regard for the charges) regardless of whether counsel is of Victoria Legal Aid’s staff practice or s29A practitioner instructed. 

OPTION 35: A major trial panel to be created as a subset of the s29A Panel. 

Response: this option represents the ideal working model and should operate in concert with a specialist Sex Offences Panel. (see Option 39)

OPTION 37: Victoria Legal Aid conducts a mandatory file review at the end of all major trials. 

Response: This must operate in concert with Option 40. Quality Assurance must be accepted by Victoria Legal Aid as a means of achieving and exceeding best practice. These controls must emanate from the customer interface where Victoria Legal aid’s Client Relations Officer receives (amongst other matters) client complains about the quality of service provided by Victoria Legal Aid or its s29A representatives. 

On three separate occasions, my correspondence was ignored. Elevating written concerns (at the conclusion of my trial) to Victoria Legal Aid’s Director drew no response, clearly flouting Victoria Legal Aid’s Customer Service Charter. Victoria Legal Aid has no prospect of improving product and client relationship if it fails to observe core principles of client interaction. My concerns, which coincidentally paralleled subject matters contained within the discussion paper, could have been resolved – prospectively refining the working model. Instead, an opportunity to strengthen a spoke in the wheel of continuous improvement was indiscriminately punctured. 

The paper discloses valuable feedback suggesting VLA exercise greater control over the selection of counsel. This must be acknowledged and implemented with haste. For VLA to possess intelligence ‘over the years’ of ‘poorly performing practitioners’ and allow that standard to continue, promotes client dissatisfaction with the underlying risk that further funding will be absorbed by [potential future appeals. A state of less than acceptable performance should not have been permitted to exist over a number of years. 

Law Institute of Victoria president, Mr Michael Holcroft, when responding to the question of legal aid funding, was quoted in the Herald Sun of 1 December 2012: ‘The pressures have become so intense that I think people who should not go to jail will end up going to jail.’ The relevance here is that twelve months after discussions were held about quality representation in a financial context, little resolve is evident other than further discussion and an open invitation to tender submissions. 

Recommendation: 

1. That Victoria Legal Aid conduct random Client Surveys with the results tabled monthly to the Board of Directors; 

2. That Quality Assurance reviews be conducted by the Board of directors to ensure that public communications are logged and acted upon with professionalism and utilised as a tool on continuous improvement; 

3. That Victoria Legal aid receive monthly case performance returns from the s29A practitioner. 

OPTION 38: Retain the current market approach to the allocation of work between Victoria Legal Aid’s staff practice and private practitioners. 

Response: The market approach must ensure solicitor’s and counsel’s experience be commensurate with the gravity / complexity of charges. Counsel cannot conduct the case with inadequately prepared materials, just as the professionally prepared brief may not be judicially serviced by counsel inexperienced in particular disciplines. 

OPTION 40: Mandate the use of checklists by all practitioners for indictable crime cases. 

Response: The checklist, which in some eyes might seem simplistic, should be regarded as an essential tool to streamline resources and documents to aid solicitor / counsel communications. Should a checklist have existed during my trial preparation phase, the serving of a Notice of Alibi would not have been overlooked – with the consequence of my being prevented from tendering alibi documents to the court. 

OPTION 41: Require Victoria Legal Aid – endorsed counsel be briefed in all legally-aided trials. 
Response: Counsel instructed by s29A representatives should be a Law Institute of Victoria Accredited Specialist or qualify for a Certificate of Practice Competency, assessed and issued by the Victoria Legal Aid Board of Directors. The instructing practice (which must be sanctioned by Victoria Legal Aid) should retain autonomy in selecting counsel most appropriate to defend the presentment. 
OPTION 42: Establish a panel of barristers for trial work with quality based criteria for entry. Victoria Legal aid would have the ability to remove barristers from the panel. 

Response: It is imperative that a specialist panel exist to defend the majority of sexual assault allegations. Statistics verify the dramatic increase in ‘historical’ reportings. As a result, many accused find themselves in hopeless positions with regard to providing a solid defence. 

These cases are conducted with little, if any, tangible evidence, leaving the jury to deliberate of a contest of credibilities. The situation as presently exists allows a witness to make claims without substantiation, yet the accused, in many cases, must prove innocence. Defendants are unable to support or refute peripheral facets of allegations – for instance: addresses of domicility or employment; vehicles owned; landlords of the period – all due to the passage of time. The Longman type direction does not sufficiently assist juries deliberating over historical allegations. 
Specialist counsel assigned these cases will develop specific methods of challenging witness testimony, duly acknowledging the caution with which counsel must proceed through the minefield of legislative amendments relative to questioning a sexual assault witness.  Equally, the expertise of counsel’s instructor is paramount, because each is reliant upon each other to best represent the funded defendant. 

Recommendation: That only approved ‘specialist practices’ be assigned contested historic sexual assault cases. The resultant benefit is that only representatives most capable of achieving a high quality trial will be funded. 

OPTION 45: Develop a peer review model that enable the provision of feedback to counsel from the judiciary and other senior members of the profession including Victoria Legal Aid and Crown represe4ntatives. 

Response: Feedback might not be constructive where counsel has overseen a guilty verdict. Judiciary is hardly going to confide in counsel the manner by which he might have won his client a not guilty verdict. 
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