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Executive summary
The review of Victoria Legal Aid’s (VLA) appeals process has found that the number of criminal appeals in Victoria has almost halved over the past five years.

This decline in appeals has been driven by reforms in the Court of Appeal, legislative reform and VLA guidelines that were developed to work in partnership with these new processes.

In 2008/2009, more than one in five County Court and Supreme Court matters in Victoria proceeded to the Court of Appeal. By 2012/2013 this figure had reduced to about one in nine. VLA funded 63% of all matters that were appealed to the Court of Appeal. The balance were either privately funded or involved persons appearing on their own behalf.
This reduction in appeal rates means Victoria is now largely consistent with the national average of one in 10 matters going on to the Court of Appeal.
 Indeed, VLA’s guidelines have contributed to the success of the reforms. This review shows that there are now fewer sentence appeals lodged and quicker determination of appeals.
This means less trauma for victims of crime and their families, finality for accused people and swifter justice at a lower cost to the entire community. 
Overall, the review has found a roughly even split between legally aided leave applications that are refused and applications that are granted by the court and proceed to a full hearing.
The outcome of those legally aided appeals that proceeded to a full hearing resulted in 69% being upheld with a new sentence imposed, and 28% were dismissed with the original sentence affirmed.

Applying trends observed from the analysis done on the legally aided review sample to all appeals lodged suggests that approximately 4% of all sentences for serious criminal cases are varied on appeal.
For VLA, this has resulted in substantially fewer legally aided appeals and less public money being spent on higher court appeals. In 2013/2014, VLA’s overall appeals expenditure 
including de novo appeals in the County Court not the subject of this review, reduced to $2.9m from $3.4m in 2012/2013.
 The full cost of the indictable or higher court appeals component, including program management and corporate overheads was $0.9m, which in turn accounts for a little over half of one percent of VLA’s overall expenditure.

However, as the impact of recent Court of Appeal reforms becomes clearer and the court’s own processes have developed, VLA has identified areas where further safeguards should be adopted to prevent cases with questionable merit proceeding to appeal.
Outcomes
With the benefit of the review findings, VLA has decided to take the following actions:
1.
VLA will work with the Court of Appeal and the Office of Public Prosecutions to develop processes that support victims by providing timely, accurate information when an appeal is lodged. 
A number of the victims VLA consulted found out about appeals through the media, at almost the same time they were lodged with the court, which was particularly traumatic. 

While victims felt that great gains had been made over the last few years around giving victims a voice within the trial and plea process, many did not feel those gains had extended to appeals, and that they continue to be under acknowledged in Court of Appeal proceedings.

Although VLA does not have specific responsibilities to support victims through the appeals process, it does have an institutional role in working with others in the justice system to bring about improvements.

2
VLA will provide training alongside other key stakeholders in relation to preparing high quality merits advice and running appeals.
Merits advice underpins our decision to fund appeals and additional training and practice support will be provided to ensure the required standards are met.

Both outcomes one and two recognise there are improvements that can be made to the way that VLA undertakes its broader role in the justice system. Both align with VLA’s statutory obligation to provide legal aid in an efficient, effective and economic way such that the community is provided with improved access to justice and legal remedies.

3.
VLA will introduce a guideline for elections to renew an appeal that has been refused by a single judge.

We will introduce a new guideline to fund applicants in election hearings to avoid wasted court time and victim distress when applicants represent themselves. 
4.
VLA will introduce an amendment to the appeals guideline which will prescribe the contents of merits advices for sentence appeals which rely solely on the ground of manifest excess.

The review found that appeals relying on manifest excess are less likely to succeed and we will introduce more stringent requirements for the merits advice that counsel prepare for this category of appeal prior to approval of funding.
5.
VLA will introduce a more rigorous grants approval process for sentence appeals which are heard via the court’s one-step process.
Given the court now hears more matters via a combined leave and appeal hearing rather than considering leave before appeal hearings, additional scrutiny will be applied in the merits assessment process before funding these sentence appeals.
Introduction
Following intense media coverage in 2013 surrounding VLA’s funding of appeals in certain high-profile cases, the Attorney-General raised concerns with VLA about its processes in relation to the funding of criminal appeals to the Court of Appeal. 
Segments of the community criticised VLA for funding particular appeals, for example the appeal of Steven Hunter, and it was evident that VLA had not adequately explained its role in the appeals process to the community.
In October 2013, the Board resolved that VLA should review and analyse all legally aided sentence appeals in the Court of Appeal for the 2013 calendar year. The Board sought the review to determine whether there was a pattern which would warrant changes to the current eligibility guidelines and administrative processes for appeals against sentence.

In asking for a review, the Board noted that VLA’s appeals eligibility guidelines, set in 2011 to align with significant Court of Appeal reforms, had resulted in fewer appeals being lodged and in appeals being determined more quickly.
In conducting the review, the aim has been to ensure that VLA’s appeals processes are rigorous and objective in line with the Legal Aid Act 1978 (Legal Aid Act). Under the Legal Aid Act, VLA is required to provide legal aid in the most effective, economic and efficient manner, improving the community’s access to justice and legal remedies.
 The review has considered whether VLA’s appeal processes strike the right balance in terms of public interest and the rights of accused people.
It is part of VLA’s statutory role to represent people charged with serious crimes. Understandably, appeals can be distressing for victims. However, VLA processes must be objective and consistent with the law. Decisions cannot be based on emotion or the natural revulsion that the community may feel in response to particularly heinous crimes. It will often be these sorts of crimes that challenge the law and sentencing practices and some will always need to be appealed.
In the absence of legal aid funding for appeals, the court and the community would have to manage costly delays which flow from sentenced prisoners exercising their appeal rights but being unrepresented when doing so. This would also prolong the trauma to victims through inappropriate or misconceived appeal applications. 

Appeals are a fundamental part of the legal system. They enable errors to be corrected. They are also critical to ensuring consistency and transparency of sentencing. In addition, the clarity arising from appeals enables lawyers to confidently advise their future clients on their prospects at trial and on appeal such that unnecessary or wasteful trials and appeals are avoided.
For instance, in 2012/13 only 18% of serious criminal cases proceeded to a jury trial in the County Court.
 The other 82% were resolved by a plea of guilty. If there were fewer pleas of guilty and more trials there would be more cost and delay for taxpayers and the justice system.
Importantly, the fact that an appeal fails does not automatically mean that the appeal should not have been initiated. The refusal of an appeal can affirm a stern sentence. It can also clarify the law such that there is certainty around legal principles or sentencing, in much the same way an appeal that reduces a sentence does.

Whilst the focus of this review has centred on sentence appeals, conviction appeals are also of importance as errors leading to wrongful conviction result in substantial miscarriages of justice. Errors of law do occur and appeals ensure errors are rectified.
Errors can occur both in judges sentencing too harshly, too leniently or in making a specific error of law, and that is why both accused people and the Director of Public Prosecutions (DPP) have a right to appeal sentences.
Court of Appeal process flowchart
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Background
Criminal Procedure Act 2009

In 2010, the criminal appeals process was reformed by the introduction of the Criminal Procedure Act 2009 (Vic) (the Act). This legislation set up a more restrictive test for the court to apply when considering an application for leave to appeal sentence, effectively reversing the broad test of grounds being reasonably arguable previously imposed by R v Raad.
 The Act now prescribes that in determining applications to appeal:

· leave can be refused if there is no reasonable prospect of a lower sentence being imposed (even if there is otherwise a reasonably arguable ground of appeal); and 
· leave can be allowed or refused in relation to any or all grounds of appeal.
VLA’s eligibility guideline includes a merits test which largely mirrors the requirements in the Act. Specifically, VLA will only approve funding for an appeal where:

· the applicant was sentenced to a term of immediate imprisonment or detention (unless the applicant is a child);
· there are reasonable grounds for the appeal; and
· there is a reasonable prospect that the court would reduce the sentence.

Venne reforms

Further system reforms occurred in early 2011, with the Court of Appeal introducing wide ranging practice directions based on a system that had been introduced in England, often referred to as the Venne reforms. The reforms were designed to deal with the significant backlog in the system of criminal sentence and conviction appeals, which was causing crushing delays for victims and accused. 
The reforms radically changed appeal procedures with a particular focus on early preparation of cases. Some important features of the reforms (which are captured in Supreme Court Practice Direction No 2 of 2011) include:
· strictly enforced time limit (28 days after sentence) to file an appeal
· abolishing ‘holding grounds’ (these were short draft reasons for why the sentence was wrong, which could easily be amended or changed by practitioners at a later date)
· an assumption that leave to appeal will be determined on the papers, without the need for parties to have oral arguments in open court

· all applications for leave to appeal must be accompanied by full written submissions, being the written case relied upon by the applicant. Previously these could be provided at a later date, after filing a notice to appeal. Less reliance was placed on the written submissions as it was common practice for them to be substantially changed, supplemented or expanded by oral argument. Under the new system, once documents are filed there is little room to deviate from the submissions.
The Venne reforms provide a ‘two-step process’ in dealing with appeals, allowing the court to filter out unmeritorious appeals at the initial stage of applying for leave. Normally, the first step requires leave to appeal to be determined ‘on the papers.’ Here a single judge, in chambers, considers the written submissions from the applicant and prosecutor. If the judge is satisfied that there are reasonable prospects of success, he or she grants leave for the matter to proceed to a full hearing before a bench of two or more judges, which is the second step. This is a quick, efficient and cost effective way of filtering out unmeritorious appeals.
The reforms and changes to VLA guidelines 
These reforms have meant the majority of the work for an appeal must now be done within 28 days of sentence by the legal professionals working on and staying in the case. This new system appropriately requires more accountability from legal professionals who have worked on the case, but creates a significant challenge for VLA to expeditiously deal with all applications for legal aid funding.
In order to meet the new tight timeframes, VLA’s grants administration processes have been set up to rely on advice from counsel who appeared at the original plea hearing, as they are in the best position to identify error in the original sentence given their knowledge of the case. Our guidelines require counsel at the plea hearing to provide VLA with written advice on the merits of an appeal within seven days of the sentence.
When VLA receives an application to fund an appeal, we accept the advice of counsel who appeared at the plea and sentence to provide an advice about the merits of an appeal.

If an application for aid is made notwithstanding counsel’s advice that there is no merit to appeal and funding is refused by VLA, the decision can be statutorily
 reviewed at two stages:

· reconsideration – our specialist in-house VLA Appeals Team provides formal written reconsideration advice on the merit of an appeal.
· review by an independent reviewer in accordance with section 35 of the Legal Aid Act –after reconsideration, an applicant can seek to have their refused application for aid further reviewed by a member of the panel of independent reviewers appointed under section 18 of the Legal Aid Act. In the 2012/2013 financial year, 10 Court of Appeal matters were referred to independent review. Eight of VLA’s decisions not to fund an appeal were confirmed and two decisions were varied, resulting in the applications being funded.
By relying on the expertise of legal professionals to assess the merits of an appeal, VLA’s funding guideline supports a professionally accountable, cost effective and efficient grants administration process, and works in conjunction with the court’s function in determining whether an appeal should be heard.
The VLA Court of Appeal guideline and fees payable are detailed in Appendix 1.
Effect of the reforms

The reforms have significantly improved the appeals system and our justice system as a whole. For instance:
· there are now far fewer cases in the system as the backlog has been eliminated. Since the introduction of the reforms in 2011 there has been an overall reduction in pending matters of 74%. As at 2012/13 there are just 178 pending cases, down from some 700 cases.
 
· there is swifter justice. The median length of time from commencement to finalisation of sentence appeals has reduced to 7.3 months as at October 2013, down from 12.5 months in 2011.
 

· there has been a reduction in the number of appeals lodged. In 2010/2011 there were 394 appeals lodged. In 2012/13 this reduced by 30.5% to 274.

For VLA this has meant:

	2011/12
	2012/13
	2013/14

	VLA funded
147 applications 
for leave against sentence

$485,016 professional fees for sentence appeals
The Appeals Team was comprised of 4 full-time lawyers.
	VLA funded
122 applications 
for leave against sentence
$321,561 professional fees for sentence appeals 
The Appeals Team was comprised of 3 full-time lawyers.
	VLA funded 
108 applications 
for leave against sentence

$161,298 professional fees for sentence appeals

The Appeals Team comprises 2 full-time lawyers.


Recent change in court listing practices 
In December 2012, the court announced it would undertake an extended trial of changes to its listing practices where it would bypass the initial leave stage and instead determine both the question of leave and the substantive appeal in one hearing.
 This review has found that in 2013, 43% of VLA funded cases proceeded using the original ‘two-step process’ where the question of leave was first determined ‘on the papers.’ 

Increasingly, the court is proceeding to hold an oral hearing to determine the application for leave and the substantive appeal at the same time, and for all practical purposes, does not use the filtering mechanism of the ‘two-step process’. There are good reasons for this change. Given the success of the reforms, the court’s ability to deal with matters more quickly means that the court need only consider an appeal once via the one hearing. This further enhances the efficiency of the court process.
Risk of the ‘one-step process’ for VLA 
Significantly, VLA’s appeal guidelines are modelled around the ‘two-step process’ originally adopted by the court when the reforms were introduced.
VLA relies on the court using the ‘two-step process’ to filter out unmeritorious appeals on the papers at the initial leave to appeal stage, and as a consequence, only funds appeal hearings in circumstances where the court grants leave.
Without this initial filtering mechanism, the processes underpinning VLA’s guideline – which was designed to work alongside the court’s ‘two-step process’ – need to be strengthened.
The ‘one-step process’ is more expensive for VLA because we must pay practitioners for both stages of work and the review has determined that our grants administration process needs to provide greater scrutiny before funding appeals that are to be determined via the ‘one-step process’. The additional investment in scrutinising merits will help mitigate the risk of unmeritorious appeals and could also lead to time and resource savings for the court, the Office of Public Prosecutions (OPP) and also spare victims undue trauma.
What the review involved

The key objective of the review was to determine whether changes to the current eligibility guidelines were needed, through a review of all legally aided Court of Appeal sentence leave applications, during the calendar year of 2013. A quantitative and qualitative analysis was conducted that examined and considered:
· adherence with current eligibility guidelines and grants administration processes
· any changes to eligibility guidelines that may be required
· any changes to grants administration processes (if necessary and appropriate)
· how any recommendations for change may impact on Court of Appeal processes.
VLA received 129 applications for assistance for leave to appeal sentence in the 2013 calendar year. Of these, we reviewed 111 applications which proceeded to substantial applications for legal assistance, with merits advices and written cases prepared. 

The review analysed the following pieces of information for each of the 111 cases:

· the written advice recommending merit in funding an appeal from defence counsel conducting the plea

· the grounds for appeal and written case prepared by the appellant’s counsel

· where provided, the Court of Appeal’s reasons for refusing or allowing leave. 

The time expended on the qualitative analysis was significant. Most judgments were in excess of 10 pages, written cases were also around 10 pages each and merits advices varied. In total, well in excess of 300 documents and approximately 3000 pages were reviewed. The analysis had to consider not only the complex content of each of these documents but the nexus between them, whether there was consistency between merits and submissions and any patterns that emerged in terms of court reasons refusing or allowing leave.
It is important to note that each case is determined on its unique facts and that different judicial officers sitting as the one court can hold conflicting views on more controversial or unsettled areas of law. This is why appeals are vitally important in clarifying the law. The purpose of this review was not to consider the individual legal arguments made in each case, but to look at themes, patterns and aggregated results.
In addition, the review considered the following:

· a comparative analysis of appeal guidelines in other legal aid commissions throughout Australia; and
· complaints made to VLA’s Complaints and Statutory Compliance (CaSC) section in relation to legally aided applications for leave to appeal sentence.
As part of the review we also sought out community views about the appeals system and undertook consultation with victims. Whilst we consulted with the broad system stakeholders, community engagement was the primary focus of our consultation. We consulted with the following: 

· Victims of Serious Crime (representative group convened by the Victims Support Agency)
· Victims Support Agency, Department of Justice
· Victorian Association for the Care & Resettlement of Offenders (VACRO)
· Victorian Court of Appeal
· Law Institute of Victoria 

· Victorian Bar
· Office of Public Prosecutions.
Further information on the consultation with victims of crime and VACRO can be found on pages 22–23. 
Summary of analysis
Major qualitative and quantitative findings
Overall number of appeals and VLA expenditure on appeals
In 2008/2009, about one in five County Court and Supreme Court matters in Victoria proceeded to the Court of Appeal. By 2012/2013 this figure had reduced to about one in nine. This is largely consistent with the national average of one in 10 matters going on to the Court of Appeal.

In the 2012/13 financial year there were 274 appeals.
 VLA funded approximately 63% of this total number of appeals lodged. 
In 2013/2014, VLA’s overall appeals expenditure which includes de novo appeals in the County Court, has reduced to $2.9m from $3.4m in 2012/2013.
 

Indictable or higher court appeals accounted for just $0.9m of the total 2013/2014 appeals expenditure, which in turn accounts for a little over half of one percent of VLA’s overall expenditure.

Applying trends observed from the analysis done on the legally aided review sample to all appeals lodged suggests that approximately 4% of all sentences for serious criminal cases are varied on appeal.
Reductions in appeals proceeding via the ‘two-step process’

Of the 2013 VLA funded sentence appeals analysed, 43% followed the ‘two-step process’ and the remaining 57% of matters were determined via the ‘one-step process.’ The number of ‘one step appeals’ is now significantly higher than VLA and the court had anticipated.

Court response to high-profile 2013 application for leave to appeal 
The appeal of Hunter
 was one of the most prominent cases in 2013 which attracted significant criticism of VLA’s role in funding appeals. This sentence appeal was considered via the ‘one-step process.’ The court granted leave to appeal and made the following remarks about the appropriateness of challenging the relevant sentence and the important role that VLA plays in the justice system:
Steven Hunter pleaded guilty to one charge of murder. He was sentenced to life imprisonment without parole. He now seeks leave to appeal against sentence. For reasons which follow, we would grant leave to appeal but dismiss the appeal.

The grant of leave to appeal reflects our view that the challenge to the sentence was properly brought. Life imprisonment without parole is the most severe sentence which can be imposed on a person. As explained below, Parliament has defined quite strictly the conditions which govern the decision of a sentencing judge not to fix a non-parole period. That there was a proper basis for this application is conclusively demonstrated by the fact that the court is divided as to the outcome.

The application for leave to appeal was funded by Victoria Legal Aid (‘VLA’). The applicant was very capably represented by a senior public defender employed by VLA, who had also represented him on the plea before the sentencing judge. 

The fact that the applicant pleaded guilty to a horrific murder does not mean that he forfeited the right to challenge the lawfulness of the sentence imposed on him. Our system of law guarantees that right to every person. For those who are unable to pay for their own legal representation, VLA performs a vital function in supporting the rule of law. 

Steven Hunter pleaded guilty to one charge of murder. He was sentenced to life imprisonment without parole. He now seeks leave to appeal against sentence. For reasons which follow, we would grant leave to appeal but dismiss the appeal. 

Although the substantive appeal was unsuccessful, the decision provided guidance in relation to the setting of non-parole periods in cases of murder where there is an early plea of guilty. The court’s decision was not unanimous.
Useful guidance arising from refused applications was also seen in a number of other cases reviewed.
 One such case was Jopar v The Queen
 where the court considered an application for leave out of time and provided important commentary on the sentencing principles around the offence of people smuggling but also considered the law around applications to appeal out of time and the conduct of counsel in advising clients around such applications.
 Priest JA stated the following: 
Scrutiny is thus invited of the reasons for the delay and the merits of the proposed appeal. These two considerations are not necessarily in equipoise. Where the merits of the proposed appeal are very poor, even a satisfactory explanation for the delay might not justify an extension. On the other hand, where the merits of the putative appeal are very good, but the explanation for the delay is poor, the court may incline towards granting an extension. The discretion reposed in the court must be exercised according to the individual facts of each case. As will appear, in my opinion the reasons for the delay are highly unsatisfactory, and the merits of the putative appeal are poor.

Court criticism of our grants administration processes 

One of the cases reviewed was particularly relevant to our grants administration process. In Pillai v The Queen
 the Court of Appeal heard the application for leave together with the substantive appeal, following the ‘one-step process’. A bench of three judges which included the President of the Court of Appeal heard the application. Two days before the appeal was heard counsel who prepared the appeal advised he was unavailable. New counsel was briefed and sought an adjournment. Two weeks prior to the re-listed hearing new counsel advised he would be abandoning the appeal as he did not consider any of the grounds reasonable. 
The court was critical and suggested VLA have a system to provide for a second opinion. 
There will always be cases in which appellate review will require the involvement of additional, or different, counsel. This was such a case. What was required, but had not happened until the forced change of counsel, was for the grounds of appeal as formulated by trial counsel to be reviewed by other counsel, once the Crown’s clear and cogent rebuttal of the grounds had been received. In this case, the Crown’s response was served more than two months before the date fixed for the hearing. It ought to have been clear to those representing the applicant, upon receipt of the Crown’s written case, that the position required review. It is, after all, one of the key objectives of requiring parties to file full and detailed written cases that late abandonment of grounds should be avoided wherever possible.
We understand, of course, that the engagement of new counsel to provide a second opinion in this way will have funding implications. In very many cases, this will be an issue for Victoria Legal Aid (‘VLA’). VLA has been an active participant in the implementation of the criminal appeal reforms, which has contributed enormously to their success. The reforms have, in turn, resulted in very substantial savings to VLA in their funding of criminal appeals.

The course we suggest should likewise be cost-effective. In the present case, the timely engagement of counsel to provide a second opinion would in all likelihood have obviated the need for any expenditure on preparation for a hearing which, in the event, never took place.

As noted above, this criticism was made in the context of the ‘one-step process’. While implementing an additional administrative process to require a second legal opinion may have avoided the waste of the court’s time in that instance, arguably, the application of the ‘two-step process’ would have also led to the application being refused leave without proceeding to a full hearing. This demonstrates, that in some instances, the ‘two-step process’ can act as an important safeguard to filter unmeritorious arguments pursued by counsel. Equally, had original counsel thoroughly considered the grounds of appeal, as subsequent counsel did in concluding there were no reasonable prospects, he or she could have abandoned the appeal far earlier than two days prior to the set date. The court noted the following:
In this case, the Crown’s response was served more than two months before the date fixed for the hearing. It ought to have been clear to those representing the applicant, upon receipt of the Crown’s written case, that the position required review.   It is, after all, one of the key objectives of requiring parties to file full and detailed written cases that late abandonment of grounds should be avoided wherever possible.

The court’s desire to retain flexibility and discretion to manage appeal processes needs to be complemented by a more sophisticated VLA merits assessment to ensure that appeals subject to the ‘one-step process’ are exposed to greater scrutiny before proceeding to the one hearing.
Poor success rates where the sole appeal argument is the sentence was manifestly excessive 

The argument that the sentence imposed was manifestly excessive was a ground that was advanced in over two thirds of all cases reviewed. This high proportion of matters relied on manifest excess either as a sole ground of appeal or as a ground in combination with others. In a majority of cases (60%) the ground was unsuccessful and leave was refused, with the court emphasising the difficulty surrounding this particular ground.
Elections to renew an appeal after a single judge has refused leave

In accordance with the Act, under the ‘two-step process’ the applicant has an automatic right to have a refusal by a single judge to grant leave reviewed by two or more judges. This is known as an election to renew an application for leave to appeal. Whilst there is a right to elect to have the decision reviewed there is no automatic right to legal aid funding for the election process. There is no specific guideline to deal with elections, in part because they are very few in number. The right of an accused to elect to have the decision of a single-judge reviewed is dealt with further at page 26.
Adherence to our grants administration processes - inconsistent and low quality merits advice from counsel who appeared at the plea 

The review involved assessing the merits advice received against the VLA funding guideline and the leave test. As noted above, under our guidelines counsel who appeared at the plea must provide written advice within seven days of sentence on the merit of an appeal against that sentence. Counsel receive a modest fee of $259 for this advice, which must be provided regardless of whether their client wishes to appeal. The review found the quality of merits advices varied, with significant inconsistency in the level of detail and depth of legal analysis. In some cases only very limited substantiation was provided to support a potential ground of appeal. This was particularly so in appeals relying on the ground of manifest excess. 
Value in unsuccessful appeals
Of the cases reviewed there was a fairly even split between leave refusals and grants of leave. Leave was granted in 52% of cases and refused in the remaining 48%. Appeals are highly complex, and it is not uncommon for judges to hold different views. For this reason a success rate for leave applications is not a conclusive indication of the ultimate merits of an appeal. This was confirmed in our review. In some cases where leave was refused there was important guidance provided by the court which clarified the law.
 Importantly, in the cases where leave was granted and there was a full appeal hearing, a new sentence was imposed in 69% of cases. The remaining 28% were dismissed with the original sentence affirmed.

In the 2012/13 financial year, the Victorian DPP lodged 10 applications for leave to appeal against sentence. Two were abandoned and eight proceeded. Of the eight that proceeded, four were successful and four were refused.

Applying trends observed from the analysis done on the legally aided review sample to all appeals lodged suggests that approximately 4% of all sentences for serious criminal cases are varied on appeal.
Complaints in relation to sentence appeals
VLA’s CaSC team undertook a review of their complaints in 2013/2014 to determine whether any related to the funding of sentence appeals. CaSC hears and investigates complaints made from VLA clients, stakeholders and members of the public.

Their review showed no relevant complaints against private practitioners and four complaints against staff or sections of VLA. All were from clients in relation to practitioners handling their cases. None were from stakeholders or members of the public. Following investigation, none of these complaints were substantiated. 

Comparative analysis

Jurisdictional comparison 

As noted above, the proportion of appeals to the Court of Appeal from the County and Supreme Courts have reduced significantly in the last five years from one in five to one in nine. By comparison, appeal rates for other jurisdictions are one in 12 (New South Wales), one in five (Western Australia) and 1 in 15 (Queensland).

Compared with other states and territories, over the last five years Victoria has experienced the greatest reduction in the rate of matters which proceed to the Court of Appeal. The graph below shows the percentage of indictable cases that go on to be appealed in the Court of Appeal. It demonstrates that the Venne reforms have led to appeal rates that are largely consistent with other comparable jurisdictions.

Court of Appeal lodgments as a percentage of County Court and Supreme Court lodgments
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Legal Aid Commissions – eligibility guidelines and grants administration processes
Legal aid guideline requirements for appealing a matter to the Court of Appeal across state jurisdictions are overall consistent with each other, with applicants being required to meet a means, guidelines and merits tests based around reasonable prospects of success. 
However, the grants administration processes, particularly in determining the merit of an appeal vary. Victoria has the most stringent court timeframes which require VLA to process legal aid applications very quickly to ensure there is no delay in the court process.
The following table summarises the various funding application processes:

	Merits assessment process – Court of Appeal

	Victoria
	Reliant on counsel at the plea providing written advice that there is merit.

If advice from plea counsel cannot be obtained (rare) then advice is obtained from in-house lawyers in the Appeals Team.

	New South Wales
	In-house lawyers in the Indictable Crime team first assess merit.
External counsel are then engaged to provide further merits advice.

	Queensland
	Application will be referred to an in-house criminal lawyer to investigate the applicant’s prospects of success.

In some instances external counsel is briefed to provide an opinion.

	Western Australia
	The lawyer/firm submitting the application on behalf of the applicant certifies merit. This results in an automatic approval for legal aid.

If no merit advice is submitted by the lawyer, merit advice is sought from in-house solicitors or from a private lawyer on the Legal Aid Panel.

	South Australia
	The Senior Assignments Lawyer will assess merit. Consideration is given to any advice received by the applicant’s lawyer.

In complex matters a merits advice is sought from Chief Counsel.

	Tasmania
	Grants officer seeks advice from senior in-house counsel about the merit of the appeal.


Community stakeholder consultation
Victims Support Agency & OPP Witness Assistance Service 
The Victims Support Agency (VSA) provides advice, referrals and assistance to victims and their families. The OPP Witness Assistance Service (WAS) supports victims of serious crime throughout the court process.
VLA has not previously engaged or consulted with the VSA, the OPP WAS or victims of crime. This largely reflects the adversarial nature of our criminal justice system and the historical institutional roles of the OPP and VLA in the criminal trial process. However, VSA, WAS and the victims consulted, all welcomed engagement with VLA.
In undertaking this review VSA assisted VLA by referring and co-ordinating a representative group of victims who had experienced the trial and appeal process, having been impacted by the most serious crimes of murder, manslaughter and sexual assault. VLA was also assisted by WAS, which was present during the consultations and participated in discussion, given its specialist role and experience.
Victims of crime
All of the victims consulted had been through the indictable criminal justice process, including appeals in the Court of Appeal. VLA found that the victims consulted experienced the justice system in different ways but there were important common themes that can be summarised as follows:

· System delay (often perceived as defence generated delay) with out-of-time applications, is an additional and often unrecognised trauma to victims and their families. Appeals prolong victim engagement with the criminal justice system. Whilst delay can be taken into account in reducing sentence for offenders, victims did not feel that delay was taken into account in terms of the impact it has on victims and their families.

· There is a need for early notification of appeals and ongoing updates about appeals. A number of the victims VLA spoke to found out about appeals through the media, at almost the same time they were lodged with the court, which was particularly traumatic.
· Whilst victims felt that great gains had been made over the last few years around giving victims a voice within the trial and plea process, many did not feel those gains had extended to appeals, where victims felt they had little voice in Court of Appeal proceedings. For example, there were contrasting appeal experiences: one victim experienced the bench of three judges positively in terms of their language, attitudes and appreciation of the impact of the offending on the victims and their family. However, another victim felt entirely excluded by the language, conduct and behaviour of the judges and barristers in a sentence appeal involving the murder of their child.

VLA is acutely aware that the decision to fund an appeal inevitably creates additional trauma for victims. As discussed throughout the consultation and this paper, the law provides an offender with the right to appeal and there is often public benefit, including benefit to other victims, when the law is clarified, particularly around sentencing standards. In addition, the appeals process is quicker if the offender is not representing themselves in court. In large part, the victims and agencies consulted recognised the importance of appeals but victims expressed particular concerns around appeals which appeared to have ‘flimsy’ grounds or where the aim was to marginally reduce a sentence, thereby bringing into issue the expenditure of public funds.
Although VLA does not have statutory responsibility for assisting victims through the criminal appeals process, a fact recognised by the victims consulted, VLA plays an important institutional role within the community and the criminal justice system representing both offenders and victims, particularly victims in the family violence context and children the subject of state care. 
The meetings with VSA, WAS and victims provided an important opportunity for VLA to hear directly from victims in relation to appeals and from the support agencies responsible for assisting them through the system. This consultation also provided VLA with an opportunity to discuss the many roles VLA plays within the justice system and why it is critically important for there to be an avenue to fund meritorious appeals, given errors do occur, recognising that VLA has alongside the Court of Appeal, played an instrumental role in significantly improving appeals processes and reducing delay in Victoria. 

However, the information obtained from these consultations also highlights the ongoing need for courts and criminal justice stakeholders to work together more closely to ensure victims are appropriately informed and included in the appeals process, in recognition of their rights under the Victims Charter and the Sentencing Act 1991.
Victorian Association for the Care & Resettlement of Offenders (VACRO)
VLA also met with VACRO to discuss the Appeals Review. VACRO’s role is to provide support to offenders and their families to assist them to address the issues that confront them during arrest, imprisonment and upon release.
The purpose of our consultation with VACRO was to gain an understanding of their knowledge of the appeals system, brief them on VLA’s role in the appeals process and discuss any possible improvements.
The consultation showed a general lack of awareness of our appeals guidelines, and a lack of awareness around the many legal services VLA provides outside of criminal law, particularly in family law.
VACRO noted that when their clients referred to VLA, they were often critical of ‘legal aid lawyers’ in a general way and did not necessarily understand VLA’s funding criteria or appeals processes. In addition, many VACRO clients, just like the vast majority of VLA clients, have multiple problems such as drug and alcohol, debts, family law, mental health or residential issues. VLA provides specialist legal services in all of these areas.
The consultation assisted VLA in identifying further educational needs for services supporting offenders and their families.
Outcomes
1. Increased community and stakeholder engagement around VLA’s role 

The findings from the consultation show that there is a need for greater community and stakeholder engagement around VLA’s role within the criminal justice system but also within the community more broadly. VLA needs to improve community understanding of its important role in funding and conducting properly brought appeals, but also around the many other important services VLA provides to the community through its family and civil law practices, and its community legal education services which seek to prevent contact with the legal system. 

Victims in particular have voiced the need for VLA to understand their concerns and to further engage with them in the future. Similarly, VACRO has welcomed consultation around how VLA’s specialist services can support the vast majority of offenders who will be released back into the community after serving their jail term. It is in the interests of the community that their chances of re-integration are maximised such that they do not re-offend and can become law abiding citizens.

Whilst VLA does not have specific statutory responsibilities to support victims, VLA does have an institutional role in contributing to and shaping systemic improvements that bring together the Court of Appeal, the OPP and other key stakeholders working with victims and offenders to ensure integrated problem solving. For example, more co-ordinated communication between agencies around appeals could assist the OPP in providing victims with accurate and timely information. From VLA’s perspective, this could include something as simple as developing a process for VLA and/or the court to directly notify the OPP when appeals are filed.
Action 1
VLA will work with other agencies, such as the Court of Appeal and the OPP, to develop processes that support victims being provided with accurate and timely information. VLA will also increase its engagement with the community and other stakeholders to explain its role in the appeals process and the criminal justice system more broadly. 

2. Professional support and training proposals to improve quality
Merits advice underpins our decision to fund appeals. Prior to granting legal assistance for an appeal, VLA will consider merits advice about the prospects of the appeal. This is usually provided by counsel who appeared at the plea hearing and must be provided within seven days of the sentence. 
This review highlighted great variability in the quality and timeliness around the provision of such advice from counsel. The Venne reforms rely heavily on counsel to provide accurate and timely advice. Poor quality advices may lead to unmeritorious appeals being funded but can also result in unfairness to accused people where error is not detected and properly articulated through a rigorous merits assessment which is the responsibility of counsel at first instance. Failure to provide timely merits advice can lead to out of time applications and significant delays for victims and accused people. 
The Court Practice Note sets the following expectations:

· It is assumed that counsel briefed for criminal trials and/or pleas will be required to give written advice on the prospects of success of an appeal against conviction and/or sentence. 

· Within seven days of conviction or sentence (as the case may be), trial counsel and/or instructing solicitors should confer with the offender and convey counsel’s view on the prospects of a successful appeal.
 

· Counsel and solicitors must not prepare or sign a notice of appeal or a written case unless they consider the grounds to be reasonably arguable and would be prepared, if necessary, to argue them before the court.

One way to ensure that these standards are met is to develop a checklist and template for counsel to populate when providing their advice, sign-posting key considerations, legislation and case law. This would contain the most important or common sentencing issues and errors that can lead to a successful appeal, but also those issues that may cause any application to fail. A checklist would be a guide for counsel and would supplement their merits advice which is ultimately based on their professional judgement and legal analysis of the case.
Alongside the development of the checklist, further training is required for all legal practitioners undertaking legally aided appeal work. Higher court appeals work is complex and traditionally has been undertaken by a small number of specialist practitioners appearing almost exclusively in the Court of Appeal. However, appeals are an essential part of the criminal justice process that all lawyers should be familiar with and prepared to undertake on behalf of clients when there is merit in an appeal. Recognising the importance of quality and timely preparation given the tight time frames that need to be met is essential. Cultural change is ongoing within the legal profession in fully embracing all of the benefits of the court reforms. 
Action 2
The following system improvements will be implemented:

1.
A merits advice template and a checklist will be created to supplement merits advices.
2.
A coordinated training program will be developed and delivered by VLA and other key stakeholders to all legal practitioners providing indictable crime services that invoke rights of appeal.
3. New guideline on elections to renew leave to appeal
The review also identified that there is scope for greater guidance within the VLA guidelines in the very small number of cases where a single judge refuses leave under the ‘two-step process’ and the applicant seeks an election. In accordance with the legislation the applicant has an automatic right to have this decision reviewed by two or more judges.
Our current guideline does not specifically address the circumstances in which aid would be provided for an election. Electing to have an initial decision by a single judge reviewed is critical in the context of a complex area of law, and one which can result in differing views amongst members of the court.

The review found that in 2013 no elections were funded by VLA. One applicant wishing to elect did make contact with VLA seeking an extension of funding. The applicant did not provide VLA with relevant documentation and did not proceed with a formal request to fund an election. The applicant did however pursue his election in court and represented himself. The application to renew the appeal was refused. 
Of the sentence leave applications reviewed, four applicants elected to have their applications heard by a bench of two or three judges following refusal of leave by a single judge (including the applicant in the above paragraph). Two of these four applications were determined on the papers – both were refused. Of the two that went on to an oral hearing, one was granted and the appeal was allowed, the other was refused. In effect, for the 2013 calendar year only one case resulted in the decision of the single judge to refuse leave being overturned following election. 
VLA is aware that it is common for applicants to represent themselves in election hearings. When someone is not legally represented it is usually the case that court proceedings are prolonged. This puts pressure on the justice system and finite resources, and unnecessarily protracts the trauma already experienced by victims. 
VLA proposes to introduce a guideline to transparently manage the small number of cases where an applicant chooses to elect, as no guidance currently exists in our guidelines. 
Action 3

The following guideline will be introduced for elections to renew leave to appeal:

1.
If leave is not granted by a single judge and the applicant elects to proceed before a full bench, the applicant must provide VLA with written advice as to why the judge was wrong and demonstrating why the applicant still satisfies guidelines 7.4 or 7.6.
 

4. Application for leave to appeal sentence on the ground of manifest excess
As noted above, the review found that the ground of manifest excess was advanced in a high proportion of cases.

Of the cases reviewed, 77 included a ground alleging that the sentence imposed was manifestly excessive
. In those matters, leave to appeal a manifest excess ground was refused in 45 cases, and leave was granted in 31 instances (or about 40% of the times it was raised). Manifest excess was the sole ground advanced in 19 cases. Of those 19 cases, 11 applications were refused while eight (42%) were granted. This is lower than the average success rate for appeal grounds in leave applications, which is just over 50%.
These lower success rates are in part due to well established case law which sets a high threshold for this ground of appeal. The complaint that a sentence is manifestly excessive or manifestly inadequate is very difficult to establish, as the appellant must show the sentence was wholly outside the range of sentences available to the judge. In other words, the appellant must show that it was not reasonably open to the sentencing court to impose the sentence that it did.
 
The Court of Appeal regularly comments on the high test that the applicant or the DPP must satisfy to establish manifest excess or inadequacy. The ground of manifest excess identifies no specific error in the sentence. It is a statement of conclusion rather than a line of reasoning. Complaints of manifest excess often do not allow much argument or elaboration, as a sentence either is or is not unreasonable or plainly unjust. The court must review the circumstances of the case and determine whether the sentence imposed was outside the permissible range of sentences available.

The quality of the merits advices provided to VLA in relation to the ground of manifest excess varied greatly. A small number were particularly lacking in detail and analysis, reflecting the historical practice of filing ‘holding grounds’ or relying on manifest excess in the absence of other grounds. It was not uncommon for these advices to simply state that the sentence was plainly excessive, without reference to comparable cases, sentencing statistics and reasoning supporting the argument that the sentence was manifestly excessive.
Given the high threshold set out in the case law for appeals relying on manifest excess, the lower success rates and the varying quality of merits advices received in respect of this ground, it is recommended that a change be made to the existing guideline to prescribe the expected contents of counsel’s merits advice.
Action 4

Specific merits advice requirements will be introduced for sentence appeals where manifest excess is the sole ground relied upon. Specifically:

If the applicant relies upon the ground of manifest excess as their sole ground of appeal they must satisfy VLA as to why the sentence was wholly outside the range available to the sentencing judge.

It is expected that the applicant refer to any relevant:

· material demonstrating how the judge gave insufficient weight to particular factors in mitigation

· such that the sentence fell wholly outside the sentencing range available in that particular case;

· Sentencing Advisory Council statistics; and

· any comparable cases.

This change can be reflected in the explanatory section of the VLA Handbook.

5. New grants administration process for appeals proceeding via the ‘one-step process’
The Court of Appeal’s increased efficiency and move to a ‘one-step process’ has impacted on the ability of VLA’s appeal guideline to safeguard against appeals that do not have a reasonable prospect of success.

The ‘one-step process’ is also more expensive for VLA.
 When the application for leave to appeal is determined at the same time as the appeal hearing, funding is provided as if it were an appeal hearing. This is regardless of whether there is merit in the appeal, as the court decides after oral hearing whether to grant leave before allowing or dismissing the appeal at the same time.

Full appeal hearings are public; they involve significant court resources and publicly-funded appearances for the prosecution and most often for the applicant. Without a separate leave stage VLA is exposed to the risk of funding unmeritorious appeals hearings. This was highlighted in the reviewed ‘one-step process’ case of Pillai v The Queen referred to in the summary of results section of this report above.

Under the ‘one-step process’, VLA provides a preparation fee for the leave hearing, a preparation fee for the substantive hearing along with the appearance fees. The total cost includes preparation for the appeal hearing along with the appearance fee. 

As detailed in the table below, when the ‘one step’ approach is followed, VLA is required to pay just over $4,000 regardless of whether leave to appeal is refused or granted. 
	Cost of leave to appeal sentence 
‘two-step process’
	Cost of leave to appeal sentence
‘one-step process’

	Drawing the grounds of appeal and written case
$777
	Counsel drawing the grounds of appeal and written case
$777

	Revision of grounds of appeal
$259
	Revision of grounds of appeal
$259

	Solicitor preparation
$474
	Solicitor preparation
$474

	
	Counsel to prepare for and appear at the appeal
$1781

	
	Solicitor preparation
$711

	Total
$ 1,510
	Total
$ 4,002



As mentioned earlier in this report, VLA set its appeal fees and grants administration processes to support the court and legislative reforms. Merits advices for sentence appeals attract a modest fee of $259.
 The above table does not include the merits advice fee as it forms part of the trial and plea fees payable to counsel. Counsel at the plea and sentence is required to prepare the merits advice within seven days of sentence, regardless of whether their client wishes to appeal.

Whilst it is not possible to predict whether there will be a further increase in matters being heard through the ‘one-step process’, the high number of matters proceeding through the ‘one-step process’ warrants a change to the way VLA deals with these matters.
It is proposed that VLA add an extra level of oversight by utilising specialist lawyers in its Appeals Team to provide a second opinion where the court decides to proceed via the ‘one-step process.’ This compensates for not always having the filtering mechanism in the leave process. 
Action 5

Additional scrutiny will be introduced to our grants administration process where it is intended for the appeal against sentence to be decided via the ‘one-step process’. The following process will be implemented:

1. Where the court elects to bypass the leave stage, an application for an extension of legal assistance will be required. In support of that application for an extension, the applicant will need to provide their written case, the respondent’s (prosecution) submissions and any additional material (including written advice), the applicant may wish to provide demonstrating why they still satisfy guidelines 7.5 or 7.7
.
2. Assignments will ordinarily refer the application to the specialist in-house VLA Appeals Team to provide formal written advice on merits of the application.
3. Assignments will make the decision to approve the extension in consideration of the advice received.
This change can be reflected in the explanatory section of the VLA Handbook.
Although this review has focused on sentence appeals, the same approach is being taken by the court in relation to conviction appeals. Extending more scrutiny to the smaller number of conviction appeals proceeding via the ‘one-step process’ should also be considered. The same exposure to risk in funding unmeritorious convictions appeals, when they proceed via the ‘one-step process’, exists. Adding the extra level of scrutiny to conviction appeals through the process provided for sentence appeals would entail greater costs given the complexity involved in assessing conviction appeals which often involve more complex principles of law and statutory interpretation. Conviction appeals should be considered following any implementation of changes to sentence appeals.

As the majority of appeals in 2013 proceeded through the ‘one-step process’, implementation of this outcome will require an additional legally qualified staff resource to support the Appeals Team in this function.

Conclusion
The review has been timely given evolving court processes following the successful 2011 reforms and VLA’s broader aim to engage more closely and transparently with the community it serves. VLA is committed to continuous improvement and to reviewing and assessing its processes such that the community can have confidence that VLA is meeting its statutory aims under the Legal Aid Act. In this instance, the review will enable VLA to make adjustments that balance our higher court appeal processes for the benefit of victims, offenders, the court and the community. 
Appendix 1
Guideline 7.4 – leave to appeal against sentence in the Court of Appeal 

VLA may make a grant of legal assistance for leave to appeal against sentence where: 

· the applicant was sentenced to a term of immediate imprisonment or detention (unless the applicant is a child) 
· there are reasonable grounds for the appeal 

· there is a reasonable prospect that the court would reduce the total effective sentence, youth detention order, non-parole period or period prior to recognisance release order (unless the applicant is a child) 
Assistance will only be approved for counsel to appear at an oral hearing of the leave to appeal application in exceptional circumstances. 

’Child’ means a child as defined in section 3(a) of the Children, Youth and Families Act 2005 (Vic).

Table K – Lump sum fees for appeals to the Court of Appeal 

Table K sets out the fees payable by Victoria Legal Aid (VLA) for appeals against conviction and/or sentence by a convicted person in the Court of Appeal. 

These fees are effective from 1 January 2014. For fees payable prior to this see Archived versions of the Handbook.

The fees set out in this table cover all necessary work. VLA will not pay for:

· lawyer to instruct 

· conferences with counsel. 

Leave application

	Service/proceeding 
	Hours
	Fee payable

	Preparation
	2
	$474

	Drawing grounds of appeal and written case (conviction)
	5
	$1295

	Drawing grounds of appeal and written case (sentence)
	3
	$777

	Revision of grounds of appeal
	1
	$259

	Application for renewal
	1
	$259

	Oral hearing (exceptional circumstances)
	1
	$259


Appeal against sentence

	Service/proceeding 
	Hours
	Fee payable

	Solicitor preparation
	3
	$711

	Brief fee (includes preparation and appearances)
	n/a
	$1781

	Subsequent day(s)
	n/a
	$1188

	Appearance at judgment (if on a different day)
	n/a
	$389


Appeal against conviction / conviction and sentence 

	Service/proceeding 
	Hours
	Fee payable

	Solicitor preparation
	5
	$1185

	Brief fee (includes preparation and appearances)
	n/a
	$1781

	Subsequent day(s)
	n/a
	$1188

	Appearance at judgment (if on a different day)
	n/a
	$389


Glossary
Appeals Team
Victoria Legal Aid’s in-house Appeals Team. 

Applicant
A person seeking leave to appeal their conviction or sentence, or both, to the Court of Appeal. 

Assignments
Victoria Legal Aid’s Assignments unit is responsible for administering grants of legal assistance. 

Complaints and Statutory Compliance (CaSC)
The area of Victoria Legal Aid that is responsible for the complaints handling process and for Victoria Legal Aid’s compliance with information-based legislation. 

Court of Appeal
The Victorian Court of Appeal sits in the Supreme Court of Victoria. The court hears appeals against criminal and civil decisions made in the Supreme Court and County Court. It determines whether the law was correctly applied. 

Election
Where a single judge of the Court of Appeal refuses an application for leave to appeal, the applicant can elect to renew the application to have the decision of the single judge reviewed. The renewed application will ordinarily be determined by two or more judges of the Court of Appeal. 

Guidelines
Victoria Legal Aid’s eligibility guidelines set out the criteria that need to be met in order to receive a grant of legal assistance. 

Manifest excess
A ground of appeal alleging that the sentence imposed upon an offender was manifestly excessive in all the circumstances of the case. 

Merits advice
A written advice as to the merit of an appeal against conviction or sentence in indictable crime matters. Lawyers who appear at plea hearings are required to provide a merits advice to Victoria Legal Aid about a potential appeal in accordance with Victoria Legal Aid funding guidelines.

Notice of Appeal
An initiating document filed in the Court of Appeal that sets out the details of the application for leave to appeal, including the grounds of appeal. 

Office of Public Prosecutions 

The Office of Public Prosecutions is responsible for prosecuting the most serious crimes in Victoria. The Director of Public Prosecutions is the head of Victoria’s public prosecutions service and is responsible for instituting, preparing and conducting serious criminal matters in the High Court, Supreme Court and County Court on behalf of the Crown.

One-step process
Under this process, the Court of Appeal, comprised of two or more judges, determines an application for leave to appeal together with the appeal. In this process a single hearing is held and the applicant cannot ‘elect’ to renew the application. 

Plea hearing
This hearing is held after an accused person pleads guilty or is found guilty. The prosecution and defence present information they want the judge to take into account when deciding sentence. 

Supreme Court Practice Direction (Practice Direction No 2 of 2011)
A document that sets out the practice to be followed in the Court of Appeal in dealing with applications for leave to appeal against conviction or sentence. 

Two-step process
Under this process, leave to appeal is determined by a single judge of the Court of Appeal in their chambers without an oral hearing. Where leave to appeal is granted, the appeal is heard on a separate date by two or more judges.

Venne reforms
Reforms introduced by the Victorian Court of Appeal in February 2011, designed to combat backlogs, delays and lack of trial counsel accountability in the appeals process, and to expedite the hearing and determination of criminal appeals in the Court of Appeal. 
Victoria Legal Aid Chambers
Victoria Legal Aid Chambers, previously the Public Defenders Unit, is a specialised group of in-house advocates at Victoria Legal Aid who provide representation for clients with a grant of legal assistance.

Written case
A document filed in the Court of Appeal when applying for leave to appeal. It is a document filed in addition to the Notice of Application. The written case sets out the grounds on which the appeal is being brought and outlines the arguments that will be advanced in support of each ground of appeal.
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�	Pillai v The Queen [2013] VSCA 359.


� 	This is based on a typical case. Where only a one day hearing is required to hear the appeal and there are no exceptional circumstances for an oral hearing in the ‘two-step process’.


�	See Table F and guideline 4 of the VLA Handbook.


� 	Guideline 7.5 – appeal against sentence in the Court of Appeal and Guideline 7.7 – appeal against conviction/conviction and sentence in the Court of Appeal.
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