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Introduction

Peninsula Community Legal Centre (PCLC) welcomes the opportunity to review and comment on the options raised in Victoria Legal Aid’s (VLA) Means Test Review Options Paper (the Paper), and commends VLA for its detail, structure and breadth.
It is PCLC’s experience that there is a significant (if not growing) number of people who do not qualify for legal aid but who are unable to afford a private lawyer.  Demand for PCLC’s services has continued to grow and the complexity of legal problems people now face has increased and requires more intensive case work assistance.  It has been PCLC’s experience that VLA’s means test can operate to exclude vulnerable and disadvantaged people from accessing legal aid. 

Peninsula Community Legal Centre has had a long and close relationship with Legal Aid.  In more recent times, this relationship has developed even further through the Family Violence to Family Law Pilot (the Pilot) and the Family Advocacy and Support Services (FASS) Programme, which are detailed below. It is particularly through the Pilot that PCLC has gained greater insight concerning the working of the means test and the manner in which it can operate to exclude vulnerable and disadvantaged people.
However, it should be noted that PCLC has not endeavoured to respond to every aspect of the Paper, but only those areas in which client barriers have been, or are likely to be, experienced in the delivery of its casework services.  These experiences are mostly drawn from our family law practice, but are also supported anecdotally from PCLC’s criminal law and infringements practitioners.
About PCLC 
PCLC is an independent, not-for-profit organisation that has been providing free legal services to Melbourne’s south-eastern communities since 1977, its catchment spans over 2,600 square kilometres, six local government areas and almost one million people, with a larger catchment area for some programs. The Centre’s Head Office is in Frankston, with branch offices in Bentleigh, Cranbourne, Rosebud and Pines (Frankston North), plus visiting outreach services in Hastings and Chelsea.

In addition to its general legal services, the Centre operates specialist programs in family law, infringements, family violence intervention orders, and tenant and consumer advocacy and rooming house outreach.

As is typical of CLCs, PCLC provides legal information, advice, ongoing legal assistance and representation and undertakes community legal education, community development and law reform activities. 

Family Law Services at PCLC
Since 2005, the Centre has operated a dedicated Family Law Program, comprising a duty lawyer service at Dandenong Family Law Courts, complementary to that offered by VLA, plus office based advice and casework services, prioritising matters where clients are experiencing disadvantage and the welfare of children is at stake. In 2015-16, duty lawyers provided 419 client activities (advice and casework) at the Dandenong Family Law Courts.  Our duty lawyer model also provides additional services such as input through court meetings and networks to improve court services.
In October 2016, PCLC commenced the operation of the Family Violence to Family Law Continuity Pilot, a two year Pilot funded by VLA.  PCLC will be working in partnership with VLA and Hume Riverina Community Legal Service to specifically target family law clients who have also experienced family violence.  

This Pilot allows PCLC to offer advice and casework services notionally on a legally aided basis.  Whilst PCLC does not actually receive a grant of aid, it must ensure that 80% of Pilot clients are eligible for aid under VLA’s Guidelines.  To this extent the Pilot is novel, and has enabled PCLC’s Pilot lawyers greater insight to the operation of the VLA means test and the circumstances in which it may present barriers to clients accessing legal aid.  For those pilot clients who are ineligible for aid, the PCLC can offer Pilot assistance to the remaining 20% of clients.  Typically, these clients are vulnerable and disadvantaged and would likely meet VLA’s ‘priority client’ definition. 
In May 2017, PCLC commenced the operation of the Family Advocacy and Support Services Project (FASS) in partnership with VLA.  This project enhances duty lawyer capacity at the Dandenong and Melbourne registries of the Federal Circuit Court and introduces integrated family violence support services to families affected by family violence with matters before the Court.  PCLC can refer clients ineligible for Pilot assistance to FASS and PCLC’s general duty lawyer service, thus ensuring comprehensive service coverage.    
Family Violence 

PCLC has considerable expertise in family violence matters and operates a family violence duty lawyer service at the Specialist Family Violence Service at Frankston Magistrates’ Court. In 2015/16 duty lawyers provided 1065 client activities (advice and casework) at the Frankston Magistrates Court.  Family violence is a priority area in the Centre’s community legal education work, and includes participation in the Frankston & Mornington Peninsula Family Violence Network, Outer South Peninsula Integrated Family Violence Partnership, Inner Middle Integrated Family Violence Partnership and Critical Linkages (Casey / Cardinia Family Violence Network). The Centre delivers workshops at Men’s Behaviour Change Programs and has provided training for workers and the broader community, often in conjunction with the Peninsula Regional Office of VLA. 

Response to Means Test Review Options Paper
PCLC has presented its comments to the options (raised in Part B Making the Means Test Better) under five separate headings:

1. Income test;

2. Assets test;

3. Financially Associated Persons;

4. Contributions;

5. Further comments 

Income test
Address the limitations of the present income test

PCLC believes that the present income test operates to exclude many vulnerable and disadvantaged applicants.  Rather than introduce a wholesale increase to the income test which may be costly and ill targeted, PCLC submits that introducing a higher income threshold for certain priority matters could be adopted.  An example could be where a victim of family violence is unable to access their usual means of financial support.  

It is also PCLC’s experience that the documentary proof required to satisfy the means test is often burdensome and overwhelming for its clients.  This may result from homeless or residing away from usual accommodation, limiting safe access to the documentary proof they require. On this basis, PCLC would be in favour of introducing a waiver or a reduction in the amount of proof required to satisfy the means test in certain circumstances.
PCLC is also in favour of expanding the definition of ‘dependent’ under the means test as anyone who reasonably relies on applicant for financial support.  It is reasonable to expect that with changing family structures and the financial pressures of obtaining and paying for housing an applicant for aid may be supporting not only children but elderly parents and others. 

Assets Test

Increase the allowable assets threshold and introduce greater parity for homeowners and non homeowners 

It is PCLC’s experience that many vulnerable and disadvantaged clients are ineligible for aid because they fail the assets test. 

One of the most regular reasons in PCLC’s experience is because the applicant for aid has more that $1,095 of allowable assets (where there is no FAP) but they are not able to pay for the contribution that VLA will require in order for aid to be granted because of their difficult financial and other circumstances.
This is most concerning where the applicant for aid is renting and has limited savings but more than the threshold amount allows in their circumstances.  Typically, such clients have discretely accumulated savings during a relationship to provide the financial means to separate from the other party.  These anticipated expenses may include rent, bond and any other re-establishment expenses. 

In one instance in 2013, PCLC obtained children’s orders and a property settlement in the sum of $40,000 for a victim of severe family violence from a CALD background. The client’s circumstances continued to be precarious even well after separation.  For this reason, she preserved those savings in full as a safety net for herself and the child, but had no immediate need to apply those funds.  In 2016, the father applied to vary the parenting orders due to alleged serious deterioration of mother’s psychiatric health.  In these circumstances, the client was advised that she would be ineligible for aid due to the significant savings.  Due to PCLC’s concerns about the client’s safety and her need to preserve those savings for safety reasons, the client was assisted by the Pilot on a non-legally aided basis. 

Additionally, it is PCLC’s submission that those who do not own their own home should be permitted to have a higher amount of savings (and in some circumstances other assets) before being required to make a contribution because of the often greater vulnerability experienced by those clients.
Consider the person’s access to financial resources
As mentioned previously, a victim of family violence may have fled a relationship home and is therefore unable to borrow against that home or to access joint savings.  PCLC submits that in these circumstances the means test should incorporate an assessment of the access that the person has to the financial resources of the relationship, rather than simply having regard to their nominal ownership. 
PCLC regularly advises clients in these circumstances.  These clients often have no immediate means to pay a private lawyer, but significant equity in a home.  Historically, such clients have been referred to private lawyers to obtain assistance on a deferred payment basis.  However, it is PCLC’s experience that there has been an increased reluctance by private lawyers to assist such clients on that basis.   

PCLC submits in such circumstances VLA could consider approving a grant but require full or part repayment of the amount granted on terms appropriate to the person’s financial circumstances.  This would enable applicants to receive funding at a time when they are often very vulnerable due to the costs of litigation and where they would otherwise be unrepresented.  

Financially Associated Persons

Consider the level of vulnerability and disadvantage of the applicant when assessing who is a financially associated person (FAP).

The guidelines in relation to FAPs can impose significant obstacles to our clients’ eligibility for aid. 
For example, victims of family violence who are not paying rent or board (and hence may be deemed to be receiving in kind financial support) may still contribute to the household in other ways such as for the payment of utilities or food.  Accordingly, guidelines defining more specifically the circumstances when a person is deemed to be deriving a financial benefit from interim support would be welcome.  

PCLC is regularly advised by its clients that requesting documentary proof of income and assets from financially associated persons is extremely onerous and can itself give rise to additional conflict to that already experienced by the applicant for aid. In some cases, this may jeopardise the interim support the person is receiving.  PCLC can envisage circumstances where clients have not pursued their application for aid for this reason.  

PCLC would therefore be in favour of reducing the documentary proof required from FAPS in certain circumstances, such as where that documentation is not readily accessible, or where it is clear that the persons providing interim support do not have the means to pay for the person’s legal fees. 
PCLC believes that an additional option that warrants consideration in relation to FAPs is where the applicant has just commenced living with someone in a relationship and that person is deemed a FAP and expected to provide financial information, despite perhaps only knowing the applicant for a very brief period of time. In our experience, this has led numerous clients to decline proceeding with an application for aid so as not to jeopardize the new relationship. Accordingly, the definition of who a FAP could be amended to someone the applicant has been living with for a particular length of time, or who they have a child with, own property with or share a lease with. 

The Contributions Policy

Increase the threshold at which a contribution is required
There is an assumption inherent in the contributions policy that an applicant can afford to pay a private lawyer if the contribution they would be required to pay if they obtained a grant is equal to or greater than the cost of the grant.  The reality is that the cost of private legal services is often significantly greater than the rate that VLA pays.  Accordingly, it appears that the contributions policy may not truly reflect the ability of the person to afford private legal services, particularly as family law matters are often ongoing and expensive. 

Further, engaging a private lawyer is often not an option for such clients, as private firms will not accept a small weekly payment towards costs.  Accordingly, unless the client owns an asset with available equity against which a private lawyer could secure payment of legal fees, then the client cannot obtain that service, and would not be eligible for legal aid.  
PCLC has had many clients in this predicament and would welcome an increase in the threshold at which a contribution is required. 
Another way to address this may be to increase the assessed cost of legal services at which a contribution is required.  To offset the cost of this, VLA could consider making a contribution payable in more matters that reach that threshold.

Assess the person’s access to financial resources when assessing contributions
Circumstances may arise where the applicant does not have the income to make the contribution and cannot borrow against assets because they do not have access to them.  Accordingly, PCLC believes that it is important to ensure if applicants are required to make a contribution, a full assessment of their financial and other circumstances is taken into account.
For example, where the owner of a car is required to pay the required contribution by selling that car, this can operate as a serious impediment to that person proceeding with the grant because they are likely to require the car for work or parenting responsibilities.  This would be the case for PCLC’s clients.
Further Comments

Applicants need better and more accessible information about financial eligibility

PCLC advocates the use of a means test calculator on its website. This would enable us to provide clients with a preliminary indication of their eligibility for aid and would provide them with a better understanding about the circumstances in which aid can be granted.

Reduce the administrative burden of making applications for aid 

The general consensus amongst legal practitioners is that assessing a client’s eligibility for aid and then making the application for Aid on their behalf is time consuming and administratively onerous.  This has resulted in a reduction of lawyers now prepared to conduct work on a legally aided basis. 

When assessing means consider whether the client meets the ‘priority client’ definition  

PCLC proposes that if an applicant meets VLA’s definition of ‘priority client’ but due to their circumstances is unable to provide documentation to prove whether or not they meet the means test, and they are not in receipt of full Centrelink benefits, that the means test be waived. 

PCLC notes that this suggestion could also apply to specific types of legal problems such as family violence matters, infringements and child protection matters. 

For each element of the means test, document circumstances in which discretion has been exercised
PCLC is of the view that this would greatly assist the lawyer’s ability to accurately advise their clients whether or not they are eligible for assistance.
Conclusion
PCLC commends the methodology adopted by VLA in its means test review options paper.  As detailed in Parts B & C of the Paper, there are many changes to the means test which can be readily implemented and possibility without great expense. Those changes may have the potential to enhance the cost effectiveness of pilots like the Family Violence to Family Law Pilot (which is to be assessed by VLA’s evaluator) and this will in turn impact on whether VLA considers such pilots worth rolling out elsewhere. 
It is the recent experience of most community legal centres that the demand for their services has dramatically increased and this has corresponded in part with increasing restrictions to client’s eligibility for aid.  PCLC does not foresee a decrease in demand for those services even in the event that some of the more costly and complex initiatives outlined in the options Paper are implemented.  
However, the options for reform are nonetheless welcome because they have the potential to facilitate improved access to legal services for the most vulnerable and disadvantaged applicants.  Additionally, the changes to the means test will potentially reduce the administrative difficulties of making a legal aid application and enable PCLC to more accurately advise clients about their eligibility.  
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