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2.1 Introduction

2.1.1 State Matters

Because VLA's financial resources are limited, it cannot grant legal
assistance to everyone who needs legal services. VLA may provide
legal assistance only if it considers that the person is unable to afford
the full cost of obtaining the services from a private practitioner (s.24).
Even then, the Legal Aid Act allows VLA to do so only if “it is reasonable
having regard to all relevant matters to provide the legal assistance" or
that it is “in the interest of justice” to do so.

VLA applies a means test, used nationally, to decide whether a person
is unable to afford to obtain the services for himself/herself.

VLA applies guidelines and other determinations of its Board in deciding
whether the particular matter merits assistance in light of all the
competing applications for legal aid.

2.1.2 Commonwealth Matters

In matters arising under Commonwealth law, VLA assesses
applications for assistance in accordance with the Commonwealth/VLA
Agreement which sets out the Commonwealth’s priorities and
guidelines. Since 1 July 1997, the Commonwealth has required all
legal aid commissions to comply with its priorities and guidelines as a
condition of Commonwealth funding.

The Commonwealth’s priorities and guidelines are set out in
appendices 2D, 2E, 2F, 2G and 2H of this chapter.

Both VLA and the Commonwealth place a ceiling on the total costs in
some types of grants of assistance. Once the total costs and
disbursements reach that ceiling, VLA may not pay any further sum.

2.2 The Means Test

VLA uses a financial test, called the Means Test (see Appendix 2I), to

assess the applicant's ability to pay for legal services by measuring an
applicant's income and assets against the estimated cost of obtaining
the legal services the applicant needs.
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2.3

The means test applies to all applications for legal assistance except
applications in Commonwealth War Veterans matters.

Matters Qualifying for Assistance

2.3.1

The Legal Aid Act (section 7 (c) (i) requires VLA to determine priorities
between classes of persons and classes of matters. VLA is also
required to have regard to the funding available to it. The Board of VLA
has done so by deciding to not fund some types of matters at all, to set
limits on the assistance it will provide in various matters and to fund
some matters only for certain classes of persons (see 2.3.1). Officers
of VLA and independent reviewers (see chapter 7) must give effect to
these determinations of VLA’s Board.

The classes of matters in which VLA will provide assistance are set out
in appendices 2B, 2C, 2F, 2G and 2H of this chapter: Appendix 2B
deals with State civil law matters, Appendix 2C with State criminal law
matters, Appendix 2F with Commonwealth civil law matters, Appendix
2G with family law matters and Appendix 2H with Commonwealth
criminal law matters.

VLA will not grant assistance for applications to be made or opposed on
the basis that a statutory provision is invalid unless:

(a) the applicant would materially benefit from assistance;

(b) itis in the public interest to do so having regard to all
competing issues; and

(c) the submission has reasonable prospects of success.

Special Circumstances

If an applicant qualifies on the means test, but the matter is not
otherwise one for which VLA would provide assistance, a grant of
assistance may be offered if:

the applicant is under the age of 18 years;

the applicant has a language or literacy problem;

the applicant has an intellectual or psychiatric disability.
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2.4 The Reciprocity Agreement

2.4.1 Responsibility for Assistance

All legal aid commissions in Australia have entered into a Reciprocity
Agreement. This agreement is used to decide which commission is
responsible for providing legal assistance to interstate applicants or in
cases where proceedings are transferred interstate. The agreement
covers the following situations.

Applicant in One State, Legal Action in Another

Where the applicant for legal assistance lives in one state and the grant
of assistance relates to an action to be taken in another state, a test
called the "forum test" will be applied. Under this test legal assistance
is the sole responsibility of the commission in the state where the
action is taken.

Transfer of Proceedings

Where a grant of legal assistance has been made to a resident in one
state and the proceedings are transferred to a court or tribunal in
another state, assistance will remain the responsibility of the first state.

Assisted Person Moves but Proceedings not Transferred

Where an assisted person moves interstate and the proceedings have
not been transferred, the grant of assistance will continue to be the
responsibility of the commission which initially granted assistance. The
amount of the grant will be subject to review, particularly in regard to
possible changes in the financial position of the assisted person.

Assisted Person Moves and Proceedings Transferred

Where an assisted person moves interstate and the proceedings are
also transferred to a forum outside that state, the grant will be
transferred to the commission in the state to which the proceedings are
transferred. The grant will be subject to review, particularly in relation to
changes to the financial position of the assisted person, and the
guidelines and merit test of the new commission.

Where proceedings have been funded by one commission and
assistance is transferred as described in the previous paragraph, the
new commission will, once the matter is concluded, collect from the
assisted person on behalf of the commission which previously provided
assistance, those costs and outlays to which the latter is entitled.
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Appendix 2A

State Matters

1. The Reasonableness Test

The Act (s.24) provides that VLA may grant legal assistance to the
applicant if it is reasonable having regard to all relevant matters
including the following:

1.1 Assessing Benefit and Detriment

The Act directs VLA to consider the nature and extent of any benefit that
may be gained by the applicant, the public or any section of the public
from providing legal assistance.

The Act also directs VLA to consider any detriment which the applicant,
the public or any section of the public might suffer if VLA does not grant
assistance.

1.2 Merit Test

The Act also directs VLA to consider the merit of the applicant's case,
that is, whether the proceeding will terminate in a manner favourable to
the applicant

1.3 Criminal Appeal

The Act requires VLA to consider whether there are reasonable
grounds for the appeal.

2. Interests of Justice Test

Where an applicant is charged with an indictable criminal offence, VLA
must consider whether it is desirable in the interests of justice for the
applicant to have legal representation. If so, VLA must only consider
whether the applicant can afford to pay for the full cost of a private
practitioner.
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Appendix 2B
State Civil Law Matters

1.  Civil Law Matters Generally

1.1  Subject to the following guidelines, VLA may grant assistance in civil
law cases if the amount of the claim is $5,000 or more.

1.2 In any area of Civil Law where the Guidelines are silent assistance will not be
granted unless there are special circumstances. See 2.3.1 of this Handbook for the
special circumstances.

1.3Limi ted Grant
If VLA grants assistance, it may limit the grant:

0] to an investigation of and further report on the merits of the case
(i) to mediation of the dispute.
1.4 Pla intiffs

VLA will not grant assistance to a prospective plaintiff or plaintiff seeking damages or
the recovery of property in a common law, equitable or statutory action which could
be conducted under a conditional costs agreement with a private practitioner or
pursuant to the Law Aid Scheme.

15D efendants
VLA may grant assistance to a defendant only if:

0] the defendant’s sole place of residence is at immediate risk in the action - for
example, a security was given over the defendant’s house or it is the only
asset to meet a claimed right of subrogation; and

(ii) the defendant has strong prospects of success in defending the action or
obtaining a life tenancy in respect of the property.

2. Mental Health Review Board

VLA may grant assistance for cases before the Mental Health Review Board and any
appeal from the Board’s decision if there are reasonable prospects of obtaining the
applicant's release from hospital or some other improvement in his or her conditions.

3.  Guardianship and Administration Cases

VLA may grant assistance for Guardianship and Administration cases in the
VCAT and any appeal from the VCAT's decision if there are reasonable
prospects of removing or preventing the appointment or reappointment of a
guardian and/or an administrator.
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4.

Coroner's Inquests

VLA may grant assistance for coroner's inquests if:

0] there is a reasonable likelihood that the applicant will be charged with a serious
offence, for example, murder, manslaughter or culpable driving; or

(i) it is in the public interest for the applicant to be represented.

Equal Opportunity/Discrimination Cases

VLA may grant assistance for equal opportunity/discrimination matters where there
are strong prospects of benefit being gained by the applicant.

5a. Victims of Crime Assistance Tribunal

VLA may grant assistance to an applicant in the Victims of Crime Assistance Tribunal to
be represented by an in-house practitioner or a Community Legal Centre where the
matter meets VLA's State Merit Test.

Where assistance is granted pursuant to this guideline, contributions assessed under
the means test and equitable charges required under the debt policy will be waived.

Family Violence Cases

6.1

Applicants

VLA may grant assistance to an applicant seeking a family violence intervention order if:

e the applicant is aged 18 years or older; and

e the matter is listed for a contested hearing; and

e the applicant is more likely than not to succeed in obtaining a family violence
intervention order.

VLA will not normally grant legal assistance to an affected family member where the
applicant is a police member.

VLA expects an applicant to begin proceedings with the help of the Police or a
Magistrates’ Court Registrar.

6.1.1 Child Applicants

6.2

VLA expects an applicant under the age of 18 years to be included in any
application by an adult applicant.

VLA will grant legal assistance to a child aged 14 years or older to seek leave to apply to
the court for a family violence intervention order.

VLA will grant legal assistance to a child aged 14 years or older where a Court has
granted leave to a child to apply for a family violence order, or where the Court decides
a child should be separately legally represented.

Respondents

VLA may grant assistance to a respondent to oppose the making of a family
violence intervention order if:

the respondent is aged under 18 years; or

the order would deprive the respondent of an important right (for example, it would
exclude the respondent from their home); or
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e the respondent is in custody as a result of the alleged family violence; and
e the respondent is more likely than not to succeed in contesting the making of
a family violence intervention order in the terms sought by the applicant.

6.3 Court Ordered Representation of Applicants and Respondents
Where a Court makes an order under the Family Violence Protection Act or
under section 37CA the Evidence Act for VLA to fund the applicant and/or
respondent for the purposes of cross-examination of a protected witness, VLA
may limit legal assistance to the cross-examination of the protected witness.

Where VLA is ordered to provide representation, VLA will allocate the matter to
an in-house practice at first instance. In the event that an in-house practice is
unable to act for the respondent and/or applicant, VLA will determine who the
matter will be allocated to.

6.4 Children who are not applicants or respondents — section 62

Where a court, on its own initiative grants leave pursuant to section 62 of the
Family Violence Protection Act for a child to be legally represented, VLA will
provide legal assistance to the child.

6a. Stalking Intervention Orders

6a.1 Appl icants
VLA may grant assistance to an applicant seeking an intervention order under the
Stalking Intervention Orders Act 2008 (Vic) if:

e The applicant is aged 18 years or older; and

e The matter is listed for a contested hearing; and

e The applicant is more likely than not to succeed in obtaining an intervention
order under the Stalking Intervention Orders Act 2008 (Vic). In determining
whether the applicant is more likely than not to succeed, VLA will have regard
to the definition of “stalking” under section 4 of the Stalking Intervention
Orders Act 2008 (Vic) (i.e. that the respondent has engaged in a course of
conduct with the intention of causing physical or mental harm to the applicant
or of arousing apprehension or fear in the applicant for his or her own safety
or that of any other person).

VLA expects an applicant (an affected person) to begin proceedings with the
help of the Police or a Magistrates’ Court Registrar.

VLA will not normally grant assistance to an affected person where the person
applying for the intervention order on behalf of the affected person is a police
officer.

6a.1.1 Child Applicants
VLA expects an applicant under the age of 18 years to be included in any
application by an adult applicant.
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6a.2

VLA will grant legal assistance to a child aged 14 years or older to seek leave to
apply to the court for an intervention order under the Stalking Intervention Orders
Act 2008 (Vic).

VLA will grant legal assistance to a child aged 14 years or older to bring an
application for an intervention order under the Stalking Intervention Orders Act
2008 (Vic) where:

(@) the Court has granted leave to the child to apply for an intervention order; or

(b) the child is included in an adult’s application for an intervention order, but
the Court decides that the child’s application should be heard separately.

Respondents
VLA may grant assistance to a respondent to oppose the making of an
intervention order under the Stalking Intervention Orders Act 2008 (Vic) if:

e The respondent is aged under 18 years; or

e The order would deprive the respondent of an important right (for
example, it would exclude the respondent from their home); or

e The respondent is in custody as a result of the conduct alleged to
constitute stalking under the Stalking Intervention Orders Act 2008 (Vic);
and

e The respondent is more likely than not to succeed in contesting the
making of an intervention order under the Stalking Intervention Orders Act
2008 (Vic) in the terms sought by the applicant.

7. Adoption

VLA may grant assistance for a child to be represented in adoption
proceedings if:

0] the proceedings are contested,

(ii) an application has been made to dispense with the consent of a
natural parent, or

(i) an application has been made to discharge an order for adoption.

8. State Law Matters in which VLA will not Grant
Assistance
VLA will not grant assistance for any other classes of matters, including:
e cases at the Residential Tenancies Tribunal
e town planning disputes
¢ Royal Commissions or Parliamentary inquiries
¢ internal disputes in organisations
e proceedings on behalf of an unincorporated association
e employment disputes
e building disputes
e change of name applications
12" Edition 26a
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o Commercial or business disputes
e testator family maintenance applications.

VLA will not grant assistance to a corporation or a party seeking or opposing an
order for adoption.

9. Children’s Court Cases

See pages 30 and 58.

10. PERIN Cases

VLA will not normally grant assistance in relation to infringement penalties
imposed under the PERIN (Penalty enforcement by Registration of Infringement
Notice) system.

VLA may grant assistance in relation to the persons before the Magistrate’s Court
pursuant to Penalty Enforcement Warrants where:

e the client has, or had suffered, at the time of the offence, from a mental
disorder, intellectual impairment, brain injury or dementia; and

e the applicant is liable to pay multiple infringements that exceed $1000 in
total; and

e there is a strong likelihood that legal assistance will result in:
- the infringement penalties imposed being substantially discharged; or

- the infringement penalties imposed being converted to a Community
Based Order, rather than a term of imprisonment.

11. Public Interest and Test Cases

Assistance may be granted for a case that involves:

e alegal issue that affects or is of broad concern to a significant number of
disadvantaged people; or

e an untested or unsettled point of law that affects a significant number of
disadvantaged people.

Disadvantage will be assessed in terms of disability, economic, age, cultural, linguistic,
educational and geographic factors.

In deciding whether to grant assistance VLA will have regard to:

e the nature and extent of the likely benefit to the applicant and the disadvantaged
section of the public;

e the cost of the case (including any pro-bono work);

e the availability of legal aid funds.
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Benefit will be assessed in terms of protection of life, liberty or other basic human rights;
direct or potential financial benefit; and intangible benefits (such as health, safety and
quality of life). Preference will be given to cases involving direct and tangible benefits.

Assistance will only be granted for cases that are reasonably arguable. However, the

weight to be given to merit will depend on:

e the importance of the case;

e whether the case is a suitable vehicle for establishing new legal precedent;

¢ the number and relative merits of any other public interest or test case applications
that have been made or are reasonably expected to be made.

Contributions assessed under the means test and equitable charges required under the

debt policy will be waived, except where:

e the contribution exceeds the estimated cost of the case but there is insufficient time
for the assisted person to raise the funds;

e the assisted person acquires money or property as a result of the legally aided
proceedings.

12. Withess Assistance — Chief Examiner/Examiner

VLA may provide assistance to a withess subpoenaed to appear before the Chief
Examiner or Examiner pursuant to the Major Crime (Investigative Powers) Act 2004 (Vic)
or before an Examiner pursuant to the Australian Crime Commission (State Provisions)
Act 2003 (Vic). Assistance may be provided where legal assistance will assist the witness
to understand the process and their legal rights and obligations.

The Board resolves to exempt any financially associated person from the means test

where the supply of that financial information will require the witness to breach the
secrecy provisions of the relevant legislation.

13. Social security cases at the ARO and SSAT stages

VLA may grant assistance for representation in social security matters at the Authorised
Review Officer (ARO) stage and the Social Security Appeals Tribunal (SSAT) stage.

14. Drought Legal Assistance Package

VLA will provide assistance to any person affected by drought conditions in respect of
any financial, contractual, commercial, loan refinancing or any other allied issue arising
out of the drought. Assistance will be first provided for legal advice. In the event that the

advice recommends further action VLA may provide assistance for such further action.
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Appendix 2C

State Criminal Law Matters

1. Summary Criminal Prosecutions

1.1 Assistance will not be provided for criminal prosecutions in the
Magistrates’ Court unless:

(i) the applicant has a reasonable prospect of acquittal on the
most serious charge or charges arising out of the one set of
facts; and

(ii) the likely penalty, if the applicant was convicted on all or any
charges, would be fines in excess of 7.5 penalty units ($750).

The application for legal assistance must include:

full details of the charges;
the basis for the defence(s);

details of the evidence to be relied upon in support of the
defence(s);

where the application was lodged through a solicitor that
solicitor’s opinion on the strengths and weaknesses of the
defence(s).

If VLA is not satisfied that there is a reasonable prospect of acquittal, or
if adequate supporting information is not supplied, the application will be
determined pursuant to clause 1.2 below.

1.2 Where the applicant does not qualify for assistance pursuant to clause 1.1
assistance may be provided where conviction is likely to result in:

(i) imprisonment; or
(ii) an Intensive Correction Order; or
(iii) a suspended term of imprisonment; or

(iv) in serious or complex matters in which there is a likelihood the
magistrate will impose a community based order with
conviction requiring more than 200 hours of unpaid community
work; or

(v) in serious or complex matters in which there is a likelihood the
magistrate will impose a community based order with
conviction and the defendant will have difficulty communicating
his or her needs in respect of the rehabilitative aspects of the
order to the court by reason of psychiatric or intellectual
disability (as defined below), lack of education or difficulties in
understanding the English language.
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For the purposes of a grant under this guideline:

(a) The VLA grants officer must be satisfied that the required
representation is outside the normal level of representation
which could be provided to the applicant through the duty
solicitor service; and

(b) A person suffering a psychiatric or intellectual disability
means a person who is receiving services from an
approved mental health service under the Mental Health
Act or is an eligible person registered under the
Intellectually Disabled Persons’ Services Act.

Traffic Prosecutions

Assistance may be provided where conviction is likely to result in:
(i) imprisonment; or
(i) asuspended term of imprisonment.

Committal Proceedings

3.1

3.2

3.3

Assistance will be provided in cases of homicide and cases where
consent or identification is a real issue.

Assistance may be provided in any other matters where VLA is satisfied
on the material provided that there is a strong likelihood that a benefit
will result from representation. Such benefit may be that -

(i) the charge which the applicant faces will be dealt with
summarily; or

(i) a committal hearing is likely to identify an early plea; or

(iii) the conduct of a committal will lead to a significant reduction in
the length of any subsequent trial, or plea; or

(iv) the defendant will be discharged at the committal.

If assistance is granted for representation at a contested committal
assistance will usually be limited to a maximum of two days. VLA
Mmay provide asistance in excess of two days if it is considered
necessay.

Criminal Trials

4.1

In the absence of compelling reasons assistance will not be provided
for the hearing of charges in the County or Supreme Courts where
such charges could be and normally are heard and disposed of in the
Magistrates' Court.
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4.2 In deciding whether it is desirable in the interests of justice to provide
legal assistance, the merits of the application should be considered
when determining the extent of legal representation to be provided.

VLA may decide to limit any grant of assistance:

to a plea of guilty;

to providing assistance to follow a specific defence argument or
arguments; or

to any other form of assistance considered appropriate in the
circumstances.

4.3 Assistance for a trial is subject to a ceiling on costs. See 6.2.1,
Chapter 6, for an explanation of cost ceilings.

5. Children's Court Cases

5.1 Criminal Division
VLA will grant assistance to a child appearing in the Criminal Division of
Children’s Court with the exception of minor matters such as public
transport fare evasion.

5.2 Family Division - Children
1. VLA may grant assistance to a child who is the subject of an
application in the Family Division of the Children’s Court if the
child is mature enough to give instructions.

2. In administering this guideline, VLA will act on the basis that, in
general, a child aged seven or older is of sufficient maturity to
give instructions. Where assistance is sought for a child
under the age of seven years, VLA’s grant of assistance will be
decided in accordance with paragraph 3 of this guideline.

3. VLA may grant assistance to a child under the age of seven
years if the child is involved in a court hearing; and:

(a) the Magistrate hearing the case has expressed the opinion
that the child is mature enough to give instructions; or

(b) the Department of Human Services has expressed the
opinion that the child is mature enough to give instructions
and has requested VLA (in writing, where reasonably
possible) to arrange legal representation; or

(c) a Children’s Court duty lawyer employed by VLA, or a
private practitioner duty lawyer accredited by VLA, has
expressed the opinion that the child is mature enough to
give instructions.

4. Where assistance is granted to a child under the age of seven
years, VLA will usually allocate the case to its lawyers. If a
lawyer employed by VLA is unable to act for the child because
of a conflict of interest, VLA will, wherever practicable, allocate
the case to a private practitioner who is a VLA accredited duty
lawyer participating in a duty lawyer scheme administered by
VLA.
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5.3  Family Division - Parent or Guardian

1. VLA may grant assistance to respond to proceedings in the Family Division to a
parent/guardian of a child, or another party who the court has determined has a direct
interest, having regard to the merits and cost/benefits tests, where:

(a) The applicant opposes:
(i) The proving of a Protection Application or
(ii) The proving of a Breach Application; or
(iii) The finding of an Irreconcilable Difference; or
(iv) An application to vary or extend an order; or

(b) The applicant seeks an alternative order to that recommended by the Department of
Human Services, including an interim accommodation order; or

(c) The application by the Department of Human Services is for the making of a protection
order that would remove the child from the applicant’s custody and the applicant is
applying to retain custody of the child; or

(d) The applicant seeks to oppose the making of a condition(s), or seeks the inclusion of a
condition(s), in an order that concerns a substantive issue which will significantly affect
the lifestyle of the family or the applicant; or

(e) The application by the Department of Human Services is for a Guardianship or
Permanent Care order

2. Where there are no current proceedings on foot, in the absence of compelling reasons,
assistance will not be provided for applications to vary or revoke an order made in the
Children’s Court Family Division.

3. Where legal assistance is granted for a final contested hearing, VLA may limit the nature
and extent of legal assistance to specific issues or arguments or to a specific number of
days.

6. Bail Applications
Assistance will normally be provided in respect of bail applications only where on the
information provided there exists a realistic prospect of bail being granted, and
(i) bail is opposed by the prosecution; or
(ii) the accused has to show cause why bail should be granted.
7. Criminal Appeals
7.1 Assistance may be provided for criminal appeals to the County Court where:
i) there are reasonable grounds for the appeal or
i) the Prosecution has filed the appeal.

7.2 Assistance may be provided for interlocutory appeals to the Court of Appeal where:

i) the trial judge has provided the necessary certification to appeal the interlocutory
decision or
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i) the trial judge has refused to provide certification to appeal the interlocutory decision
and there are reasonable grounds for the interlocutory appeal or

iii) the Court of Appeal has granted leave to appeal the interlocutory decision or

iv) the Prosecution has filed the appeal.

7.3 Assistance may be provided for criminal appeals to the Court of Appeal or the High
Court where:

i) there are reasonable grounds for the appeal or
i) the Prosecution has filed the appeal

In making the decision whether to provide assistance for appeals to the Court of Appeal or the
High Court, VLA has regard to:

e whether leave to appeal has been granted by an appellate judge

o the advice of trial or appellate counsel

¢ the relevant court transcripts and judgments

o if appropriate, the advice of some suitably qualified person engaged by VLA for
this purpose.

Where assistance is granted for an interlocutory appeal to the Court of Appeal, assistance will
only be granted for trial counsel to appear for the leave to appeal application and/or
interlocutory appeal, unless exceptional circumstances can be demonstrated.

Only the Managing Director has the power to grant assistance for an appeal to the
High Court.

The fees in Table L(ii) apply to all interlocutory appeals irrespective of whether the accused is
the appellant or respondent.

Counsel appearing for the accused in an interlocutory appeal relating to a State prosecution
must make application to the Court of Appeal pursuant to the Appeal Costs Act 1998 if any of
the following circumstances apply:

a) where an interlocutory appeal by the accused is successful

b) where the accused is a respondent to an interlocutory appeal by the prosecution

c) where the court reserves a question of law for determination by the Court of Appeal
pursuant to s305 of the Criminal Procedure Act.

8. Applications for Stays or Funding Orders

Assistance will not be provided for the purpose of an accused person conducting an application
before a court seeking, pursuant to the decision of the High Court in Dietrich's case, an
adjournment or stay of their case until legal representation is available.

Assistance will not be provided for the making of an application under section 360A of the Crimes
Act for an order that the applicant be legally represented. It would be inconsistent with a decision of
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VLA to refuse assistance, on the basis that the person could afford the services of a private
practitioner and/or had no defence, to provide aid for such an application.

Assistance will not be provided for an application for a permanent stay of proceedings, in
reliance on Dietrich’s case or any other principle, on the basis that assistance provided by VLA is
not adequate.

9. Crimes (Mental Impairment and Unfitness to be Tried) Act
VLA may grant assistance for hearings under the Crimes (Mental Impairment and Unfitness to
be Tried) Act.

10.  Serious Sex Offenders (Monitoring)
VLA may provide assistance to a person to oppose an Application by the Secretary of the
Department of Justice for an Extended Supervision Order pursuant to the Serious Sex Offenders
Monitoring Act 2005.
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Appendix 2D

Commonwealth Priorities

(1) Commonwealth funds may only be used to provide legal assistance for a matter
that is a Commonwealth priority.

(2) Commonwealth priorities are set out in this Schedule.

1. Family law priorities

A family law or child support matter arising under the Family Law Act 1975, the
Child Support (Assessment) Act 1989 or the Child Support (Registration and
Collection) Act 1988 is a Commonwealth Legal Aid Priority if it relates to any of
the following:

S

T oSaeme a0

separate representation of children

any other orders relating to children, including parenting orders, location
orders and recovery orders

parenting plans

injunctions relating to family violence

child support and child maintenance

spousal maintenance

dissolution and nullity of marriage

property proceedings

enforcement proceedings, or

contempt and breach of court orders proceedings.

2. Criminal law priorities

A criminal law matter that is a Commonwealth Law Matter is a Commonwealth
Legal Aid Priority if it relates to the legal representation of a person charged with
a criminal offence.

3. Civil law priorities

A civil law matter that is a Commonwealth Law Matter is a Commonwealth Legal Aid
Priority if it relates to any of the following:
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a decision affecting the receipt or amount of:
A. Commonwealth employee’s compensation, or

B. a Commonwealth pension, benefit or allowance, including a pension,
benefit or allowance relating to war veterans

a decision or action by the Commonwealth in relation to a person that has a
real prospect of affecting the person . s capacity to continue in his or her usual
occupation

discrimination
migration
consumer protection, or

proceedings under the Proceeds of Crime Act 2002.

4. Other matters taken to be priorities

4.1 A legal matter that is not a Commonwealth Legal Aid Priority within subclauses 1,
2 or 3 is taken to be a Commonwealth Legal Aid Priority if:

a.

b.

the matter is a Commonwealth Law Matter

there are Commonwealth Legal Aid Monies available to provide the Legal Aid
Services set out at subclause 6.2 of the Commonwealth Agreement for the
matter, and

either:

A. the matter is of a kind for which the Australian Government Minister,
or his or her delegate, has previously given written approval for the
provision of one or more of the Legal Aid Services set out at
subclause 6.2 of the Commonwealth Agreement, or

B. the Commission considers that at least one of the special

circumstances set out in 4.2 exists in relation to the matter.

4.2 For the purposes of subparagraph 4.2c a ‘special circumstance’ is any of the

following:
a. the applicant has a language or literacy problem
b. the applicant has an intellectual, psychiatric or physical disability
C. it is difficult for the applicant to obtain legal assistance because the
applicant lives in a remote location
12" Edition
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d. in relation to family law matters there is, or is a likelihood of, domestic
violence, especially if an allegation of domestic violence has been made
by a party to the matter

e. the applicant is a child, or

f. the applicant is a person appointed by a court order under sections 15YF

or 15YG of the Crimes Act 1914 to ask questions of a child complainant
or child witness.

Commonwealth Legal Aid Guidelines

Part 1: General

1. Basis of determination of grant of legal assistance

(1) The Commission may make a Grant of Legal Assistance for an application for
assistance that:

(a) is for assistance for a Commonwealth Law Matter
(b) is within a Commonwealth Legal Aid Priority

(c) meets any guidelines set out in these Commonwealth Legal Aid Guidelines
that are relevant to the application

(d) meets the means test in 2 of this Part 1 (unless otherwise specified in these
Guidelines), and

(e) meets the merits test in 3 of this Part 1 (unless otherwise specified in these
Commonwealth Legal Aid Guidelines).

(2) When determining whether a Grant of Legal Assistance is to be made, the
Commission should apply guideline 1(1)(a), (b), (c), (d) and (e) in that order.

(3) If an application for a Grant of Legal Assistance meets the criteria in this
guideline 1(1), the Commission must determine, in accordance with these
Commonwealth Legal aid Guidelines and after giving consideration to available
Commonwealth Legal Aid Monies and competing Commonwealth Legal Aid
Priorities, whether a Grant is to be made and, if so, the nature and extent of that
Grant.

(4) If, apart from this Part 1, there is no guideline relating specifically to a
Commonwealth Legal Aid Priority, the Commission may make a Grant of Legal
Assistance in the manner, and to the extent, it considers appropriate in that
priority area.
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(5) In a case involving domestic violence in relation to an applicant or a child, in
deciding whether to make a Grant of Legal Assistance, and the nature and extent
of any such assistance, the Commission should have regard to any guidelines or
procedures used in the Commission’s State or Territory for determining grants of
legal assistance for domestic violence matters arising under its State or Territory
legislation.

Note This is not intended to pick up matters that are properly classed as State or Territory law
matters. The intention is to ensure that domestic violence matters arising under Commonwealth
laws are treated consistently with domestic violence matters arising under State or Territory laws.

(6) The Commission must ensure that any litigation, for which a Grant of Legal
Assistance is made under these Commonwealth Legal Aid Guidelines, is
conducted in a cost effective manner.

. The means test

Unless the Commonwealth Minister directs the Commission, in writing, to apply a
different test, the means test to be applied by the Commission is the means test
used by the Commission, at the date of the relevant application for assistance, for
applications for assistance in State or Territory law matters.

Note The Commonwealth’s strong preference is for the Commission to use the simplified means
test developed for Legal Aid Queensland, and for this test to be adopted nationally.

. The merits test

(1) To satisfy the merits test, the applicant for assistance must meet each of the
following 3 tests:

(a) the reasonable prospects of success test in 3(2)
(b) the prudent self-funding litigant test in 3(3), and

(c) the appropriateness of spending limited public legal aid funds test in
3(4).

(2) The reasonable prospects of success test is met only if, on the information
provided to the Commission, it appears to the Commission that, on the legal and
factual merits, the proposed action, application, defence or response for which a
Grant of Legal Assistance is sought is more likely than not to succeed.

(3) The prudent self-funding litigant test is met only if the Commission considers
that a prudent self-funding litigant would risk his or her own financial resources in
funding the proposed action, application, defence or response for which a Grant
of Legal Assistance is sought.

Note Legal aid is a benefit funded by Australian taxpayers. Many taxpayers who are above the
means test threshold for the granting of legal assistance have their own access to justice

12" Edition

36

May 2005



Qualifying for Legal Assistance

constrained in whole or in part because of limited financial resources. To reduce the inequity
between those who have access to assistance and those who are marginally excluded, the
Commonwealth aims to have strategies adopted that will provide solutions to assisted clients’
problems at minimum cost. The test of the ‘prudent self-funding litigant’, one without ‘deep pockets’,
is one such strategy. It aims to put assisted litigants into an equal but not better position than
private litigants without ‘deep pockets’ who risk their own funds.

(4) The appropriateness of spending limited public legal aid funds test is met
only if the Commission considers that the costs involved in providing the
assistance are warranted by the likely benefit to the applicant or, in appropriate
circumstances, the community.

Note The Commonwealth has numerous competing interests for its legal aid resources, and
accordingly requires the Commission to be satisfied that the matter for which legal assistance is
sought is an appropriate expenditure of Commonwealth legal aid program resources. Examples of
what the Commonwealth considers to be inappropriate expenditures of Commonwealth legal aid
resources are:

(@) applications to the court to dispense with a spouses’s consent to a passport so that the
applicant and child can travel overseas (as the Commonwealth considers that the
contingent documentary costs of overseas travel should form part of the overall expense of
the trip), and

(b) some aspects of family law contact and property disputes, where the issue appears to be
of minor significance in relationship to the legal costs that will be incurred in providing the
legal assistance, for example, in a contact dispute, where the issue in dispute is who will
pay for the child’s bus or taxi fare, or who washes the child’s clothes, or who provides the
child’s morning or afternoon tea.

(5) The merits test is to be applied to all applications for a Grant of Legal Assistance,
unless otherwise specified in these Commonwealth Legal Aid Guidelines.

4. Test cases

(1) The Commission may make a Grant of Legal Assistance for a matter that it
considers may be a test case within the meaning of the Commonwealth Public
Interest and Test Cases Scheme if the Commission determines that a Grant may
be made in accordance withlof this Part 1.

(2) If the Commission does not make a Grant of Legal Assistance for an application
for assistance that it considers may be a test case within the meaning of the
Commonwealth Public Interest and Test Cases Scheme, the Commission should
refer the matter to the Commonwealth Attorney-General’'s Department for
consideration in accordance with the Scheme.

5. Matters referred by Attorney-General under subsection 69(3)
of Judiciary Act 1903
(1) Matters to which these Commonwealth Legal Aid Guidelines apply include

matters referred to the Commission by the Commonwealth Minister under
subsection 69(3) of the Judiciary Act 1903.

37 12" Edition
May 2005



Qualifying for Legal Assistance

Part 2 - Family law guidelines

Note For the family law priorities in the Commonwealth Legal Aid Priorities, see
commonwealth Priorities 1. Family Law Priorites.

Guideline 1 - Priority for urgent matters

1.1 Priority for urgent matters

(1) Although each of the family law priorities in the Commonwealth Legal Aid
Priorities are generally of equal priority, in deciding whether to make a Grant of
Legal Assistance for a family law matter in relation to an application to the court
for an interim order or injunction, the Commission must give the highest priority
to urgent matters.

(2) Urgent matters are matters in which the Commission determines that:
(a) a child’s safety or welfare is at risk
(b) the applicant’s safety is at risk

(c) here is an immediate risk of removal of a child from Australia or to a remote
geographic region within Australia

(d) there is a need to preserve matrimonial property, or

(e) other exceptional circumstances exist that require urgent legal assistance.

1.2 Priority for non-urgent matters

(1) If the Commission determines that a family law matter that falls within the
family law priorities is not urgent, a Grant of Legal Assistance should not be
granted until the relevant parties have been separated for a sufficient period
of time to enable them to be sure that there are real issues in dispute.

Note Some legal aid commissions refer to this as the ‘six-week rule’.

(2) Guideline 1.2(1) does not apply where the Commission considers that a non-
urgent matter warrants a Grant of Legal Assistance for an application to the
court for an interim order or injunction prior to the passing of the sufficient
period of time referred to in guideline 1.2(1).

Guideline 2 - Primary Dispute Resolution (PDR) Services
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2.1 Consideration of resolution processes other than litigation

(1) The Commission must give consideration to resolving disputes in family law
matters that are within this Part 2 through the use of PDR Services.

(2) In a family law matter under this Part 2, the Commission must consider making a
Grant of Legal Assistance for an applicant for assistance to participate in PDR
Services before it considers making a Grant of Legal Assistance to that applicant
for Litigation Services for the matter.

(3) The Commission may make a Grant of Legal Assistance for an applicant for
assistance to participate in PDR Services at any stage of a matter.

2.2 Appropriateness of participation in PDR Services

(1) The Commission will only make a Grant of Legal Assistance requiring an
applicant to participate in PDR Services if it considers that this is appropriate in
the particular case.

(2) The Commission must give an applicant for assistance the opportunity to give
reasons if the applicant is strongly opposed to participating in PDR Services, and
the Commission should have regard to these reasons when considering whether
or not it is appropriate for the Commission to require the applicant to participate
in PDR Services.

(3) Participation in PDR Services is usually inappropriate where:

(a) the matter is considered to be an urgent matter under guideline 1.1 of this
Part 2

(b) for family law matters relating to a child of the parties, there are any current
reported allegations of child abuse, or investigations or court proceedings
relating to child abuse are currently taking place

(c) a party’s safety or ability to negotiate effectively is jeopardised by behaviour
of the other party such as violence, intimidation, control or coercion, or a
history of such behaviour

(d) there is documentary or other clear evidence establishing the refusal or
unwillingness of the other party to attend PDR Services, or

(e) there are practical difficulties that cannot easily be overcome, such as the
geographical distance between the parties or the unavailability of PDR
Services in the region in which the applicant for assistance lives.

(4) If there are or have previously been any reported allegations, investigations or
court proceedings in a matter relating to:

0] violence against the other party, or
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(i) child abuse in relation to a child of the parties

and the Commission determines that participation in PDR Services is appropriate
in that matter, the Commission must make best endeavours to ensure that either
of the party’s safety or ability to effectively negotiate will not be jeopardised and
that it is reasonable to proceed with participation in PDR Services at the current
time.

If the Commission determines that participation in PDR Services is inappropriate
in a particular matter, the Commission may make a Grant of Legal Assistance for
Litigation Services if the matter is eligible for assistance under another guideline

in this Part 2.

Example
A Grant of Legal Assistance may be made to vary a parenting order.

If the Commission makes a Grant of Legal Assistance for participation in PDR
Services conducted by an External Service Provider, the Commission must
ensure that the External Service Provider has a system in place to ensure the
quality of its PDR Services.

Guideline 3 - Separate representation of children

3.1

3.2

Assistance for separate representation of a child

(1) The Commission may make a Grant of Legal Assistance for the separate
representation of a child in court proceedings if:

(a) a court makes an order for separate representation and asks the
Commission to arrange for a child representative to provide the separate
representation, and

(b) the Commission decides that it is reasonable to provide a Grant of Legal
Assistance for the separate representation.

Note A court order that a child representative be appointed in a matter does not impose
an obligation on the Commission to make a Grant of Legal Assistance for the separate
representation.

(2) The Commission should make a Grant of Legal Assistance for the separate
representation of a child in any court proceedings relating to special medical
procedures (including sterilisation).

(3) An application for a Grant of Legal Assistance under this guideline 3.1 is not
subject to the means test.

Payment for the costs of separate representation by a party not
receiving legal assistance
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(1) If the Commission makes a Grant of Legal Assistance for the separate
representation of a child in court proceedings in relation to which at least one
of the parties is not receiving legal assistance under a Grant of Legal
Assistance, the Commission must:

(a) notify each party not receiving legal assistance that each may be required
to pay an equal portion of the total costs and disbursements of the child
representative

(b) taking into account each such party’s capacity to pay, determine whether
to waive or reduce the amount to be paid by that party, and notify each
such party of the amount he or she is required to pay the Commission,
and

(c) require each such party to pay the required amount in the manner
determined by the Commission.

(2) Guideline 3.2(1) does not apply to proceedings relating to special medical
procedures involving a child in which a Grant of Legal Assistance for
separate representation of the child has been made, regardless of whether or
not any of the parties to the proceedings are receiving legal assistance under
a Grant of Legal Assistance.

(3) If a party refuses or fails to pay the amount required by the Commission
under this guideline 3.2, legal assistance for the separate representation
should continue to be provided on the condition that the child representative
seek an order for costs against that party at an appropriate time in the court
proceedings.

Guideline 4 - Parenting orders

4.1 Assistance for parenting orders

The Commission may make a Grant of Legal Assistance for a court application for
a parenting order under the Family Law Act 1975 if the Commission is satisfied
that:

(a) There is a dispute about a substantial issue, and

(b) any of the following circumstances apply:

(i) recent participation in PDR Services has not resolved the dispute

(i) the other party has refused or failed to attend PDR Services on the issue,
or

(i) participation in PDR Services is impractical or inappropriate in accordance
with guideline 2 of this Part 2.
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4.2 Assistance for applications to discharge or vary parenting orders or
registered parenting plans

(1) Subject to guideline 4.2(2), the Commission may make a Grant of Legal
Assistance for a court application to discharge or vary a parenting order or a
registered parenting plan under the Family Law Act 1975 if the Commission is
satisfied that:

(a) there is a dispute about a substantial issue,
(b) any of the following circumstances apply:
(i) recent participation in PDR Services has not resolved the dispute

(i) the other party has refused or failed to attend PDR Services on the
issue, or

(iii) participation in PDR Services is impractical or inappropriate in
accordance with guideline 2 of this Part 2, and

(c) any of the following circumstances apply:

() there has been a material change in circumstances since the parenting
order was made or the parenting plan was registered, or

(i) the court application is imperative.

Examples

1. The likelihood of violence, or physical or mental harm, to the applicant or a child.

2. The removal or risk of removal of a child from an applicant who has primary
residence responsibilities.

3. The removal or risk of removal of a child from the jurisdiction of the Court.

4. The need for an applicant with primary residence responsibilities to move
permanently overseas, interstate or elsewhere with a child, if consent is
unreasonably refused by another person.

(2) If the material change in circumstances referred to in guideline 4.2(1)(c)(i) has
been caused by the applicant for assistance, the Commission must consider
the circumstances surrounding that change in determining whether it is
appropriate to make a Grant of Legal Assistance to the applicant.

4.3 Assistance to parties who are not parents

(1) The Commission may make a Grant of Legal Assistance to a party who is not a
parent in court proceedings relating to a parenting order under the Family Law
Act 1975 if:

(a) the party is significant to the care, welfare and development of the relevant
child, or

(b) the Commission considers it to be in the child’s best interests
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Example
It may the in the child’s best interests if the child’s safety or welfare is at risk.

4.4  Assistance where care and protection proceedings

The Commission may make a Grant of Legal Assistance for a court application for a
parenting order under the Family Law Act 1975 even if there are current care or
protection orders in force under a State or Territory law, or court proceedings under a
State or Territory child welfare law are currently taking place, in respect of the child.

Guideline 5 - Child maintenance and child support

5.1 Assistance for child maintenance -stage 1 matters

(1) For the purposes of this guideline 5.1, a child maintenance matter is a stage 1
matter if:

(@) it relates to a child born before 1 October 1989
(b) the parents of the child:
0] have never lived together, or

(i) separated before 1 October 1989, and have not resumed living
together, and

(© the child does not have a full blood sibling born on or after that date.

(2) The Commission may make a Grant of Legal Assistance for a child maintenance
application to the Court under the Family Law Act 1975 involving a stage 1 matter if
the Commission has first determined that it is inappropriate for the matter to be
referred for family dispute resolution.

Examples:

It may be inappropriate for a referral to be made where:
1. the case is very complex

2 the applicant needs urgent orders
3 itis impractical for the applicant for assistance to use a family dispute resolution service.
4

the applicant will not benefit from attending family dispute resolution because of a language or
literacy problem, or an intellectual, psychiatric or physical disability

5. Grant of Legal Assistance has been made for other court proceedings and maintenance is
ancillary to, but cannot be separated from, those proceedings

6. the child is over the age of 18.

7. the applicant is defending an application for a child maintenance order or increased
maintenance, and the case is complex or urgent.

8. paternity is in dispute.
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5.2

5.3

5.4

5.5

Assistance for child support -stage 2 matters

(1) For the purposes of this guideline 5.2, a child support matter is a stage 2 matter if

it relates to:
(@) achild born on or after 1 October 1989

(b) achild born before 1 October 1989 whose parents separated after that date,
or

(c) achild who has a full blood sibling born on or after 1 October 1989.

(2) The Commission may make a Grant of Legal Assistance in relation to a Stage 2
matter for an application to a Court:

(a) For leave under Division 3 of Part 7 of the Child Support (Assessment) Act
1989; or

(b)  For an order under Division 4 of Part 7 of the Child Support (Assessment) Act
1989.

(3) The Grant of Legal Assistance under guideline 5.2(2) should usually be limited to
proceedings in State or Territory magistrates or local courts or the Federal
Magistrates Court, unless such proceedings are unavailable.

Social Security Appeals Tribunal (SSAT) Review of child maintenance and
child support decisions

The Commission may make a Grant of Legal Assistance for:

(a) An application under the child support legislation to the SSAT for review of a
child support decision or child maintenance decision; or

(b)  An application under the child support legislation to the AAT for review of a
decision of the SSAT; or

(c) An appeal under the child support legislation to a Court on a question of law
from a decision of the SSAT,;

If the Commission considers that circumstances exist that affect the person’s ability to
adequately represent himself or herself.

Assistance for applicant children

The Commission may make a Grant of Legal Assistance for a stage 1 matter or a stage
2 matter to a child seeking maintenance, child support or a variation of child support or
a child maintenance order, if the Commission is satisfied that the child is the most
appropriate person to seek the order.

Application of Part 2 to the maintenance of ex nuptial children in Western
Australia

1. A grant of Legal Assistance may be made for a matter in Western Australia
involving the maintenance of an ex nuptial child only if the matter is provided for by
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the child support legislation as it extends to Western Australia

2. This Part, and any amendments to this Part, apply to a matter in Western Australia
involving the maintenance of an ex nuptial child in the same way that the child
support legislation, and any amendments to the child support legislation, apply to
the matter.

Note: see section 13 of the Child Support (Assessment Act 1989 and section 5 of the
Child Support (Registration and Collection) Act 1988.

Guideline 6 - Spousal maintenance

6.1

6.2

6.3

Assistance for applications for spousal maintenance

The Commission may make a Grant of Legal Assistance for a court application under
the Family Law Act 1975 for an order for spousal maintenance or to increase spousal
maintenance, if:

@) the applicant for assistance cannot obtain the order by consent

(b) the other party’s whereabouts are known, or substituted service is likely to be
successful

(c) there is good reason to believe that the other party has the capacity, or is likely
to have the capacity in the future, to pay spousal maintenance or increased
maintenance (as the case may be), and

(d) the applicant for assistance cannot obtain appropriate legal assistance from
another source.

Assistance to defend applications for spousal maintenance

The Commission may make a Grant of Legal Assistance to an applicant for assistance
to defend a court application for spousal maintenance or for increased spousal
maintenance, if:

(@) it is unlikely that the court will make an order for the amount sought by the party
making the court application, and

(b) the applicant for assistance cannot adequately defend the court application
without legal assistance.

Assistance for applications to reduce spousal maintenance

The Commission may make a Grant of Legal Assistance for a court application to
reduce the amount payable under a spousal maintenance order if the applicant for
assistance cannot adequately prepare the court application without legal assistance.
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Guideline 7 - Arrears of spousal or child maintenance or child
support

7.1  Assistance for proceedings for arrears of maintenance or child
support

1) The Commission may make a Grant of Legal Assistance for court proceedings
for payment of arrears of spousal or child maintenance or child support, if:

(&) (i) the applicant for assistance cannot adequately prepare the court
application or present the case to the court without legal assistance,
and

(i) appropriate legal assistance cannot be obtained from another source,
or

(b) the applicant for assistance is also seeking the resolution of another family law matter by
the court.

Guideline 8 - Paternity

8.1 Assistance for proceedings relating to paternity of a child

(1) The Commission may make a Grant of Legal Assistance to an applicant for
assistance who is seeking or opposing a finding of paternity by the court, or
seeking an order for parentage testing, if:

€) the Commission’s Child Support Unit or Service or some other appropriate
service cannot assist

(b) either party denies that the male party is the child’s father
(© the male party’s whereabouts are known, and

(d) in a case where a finding of paternity is sought for child maintenance or
child support matters, there is good reason to believe that the other party
has the capacity to pay child maintenance or child support (as the case may
be) for the child.

(2) If amale applicant for assistance denies he is the father of the relevant child, the
Commission should not make a Grant of Legal Assistance unless the applicant
gives the Commission adequate reasons to support the denial and agrees to
submit to parentage testing.
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(3) A Grant of Legal Assistance for parentage testing should only be made on the
condition that the applicant for assistance seek an order from the court for the
costs of the testing, unless the other party to the proceedings is also receiving
legal assistance under a Grant of Legal Assistance.

Guideline 9 - Special medical procedures involving children

9.1 Assistance for parents

(1) The Commission should make a Grant of Legal Assistance to the parents of a
child in any court proceedings relating to special medical procedures (including
sterilisation) involving the child.

(2) An application for a Grant of Legal Assistance under this guideline 9 is not
subject to the merits test.

Guideline 10 - Recovery, location and information orders

10.1 Assistance for recovery, location and information orders

(1) The Commission may make a Grant of Legal Assistance for proceedings under
the Family Law Act 1975 for a recovery, location and/or information order
relating to the location and/or recovery of a child.

(2) A Grant of Legal Assistance under this guideline 10:
(@) should usually be limited to $2,000, and
(b) should only be made on the condition that the applicant for assistance
seek a costs order against the respondent to the court application, unless
that party is also receiving legal assistance under a Grant of Legal
Assistance.
(3) The Commission should treat proceedings for a recovery, location and/or

information order relating to the location and/or recovery of a child as a new
matter for the purposes of the Family Law Costs Management Methodology.

Guideline 11 - Dissolution (divorce) and nullity of marriage

11.1 Assistance for dissolution or nullity of marriage

The Commission may make a Grant of Legal Assistance to an applicant for
assistance for a court application relating to the dissolution or nullity of the
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person’s marriage if:

(a) the court application is imperative

Example

An application may be imperative if the dissolution or nullity would end continued
harassment or ill-treatment of the applicant.

(b) the applicant for assistance suffers particular hardship, or

Example

An applicant may suffer particular hardship if it would be unreasonable to expect the
applicant to adequately represent himself or herself due to special circumstances of a kind
listed in the Commonwealth Legal Aid Priorities.

Note Special circumstances are set out in subclause paragraph 4.2 of the
Commonwealth Priorities.

(c) certain aspects of the court application have a complexity warranting legal
assistance, and because of this complexity it would not be reasonable to
expect the applicant for assistance to conduct the proceedings.

Example

The following types of cases may warrant a Grant of Legal Assistance:
o difficulties in proving the marriage

e aneed to obtain recognition of an overseas dissolution

e aneed for substituted service, or

e aneed to dispense with service of the application.

Guideline 12 - Property

12.1 Assistance for certain property settlement disputes

(1) The Commission may make a Grant of Legal Assistance for the resolution of a
matrimonial property dispute only if:

(@) the Commission is satisfied from the material provided to it that the
separation of the parties is final, and

Note Final separation of the parties is normally demonstrated by the parties being
separated for at least 6 months.

(b) the dispute relates to:
() the matrimonial home
(ii) the preservation of matrimonial property, and/or

(ii) funds from which the applicant for assistance may receive only a
deferred benefit, such as superannuation benefits.

(2) A Grant of Legal Assistance under this guideline 12 should usually be limited to
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proceedings in State or Territory magistrates or local courts or the Federal
Magistrates Court.

12.2 Limitations on assistance for matrimonial home dispute

(1) For a dispute relating to the matrimonial home, a Grant of Legal Assistance
may only be made to an applicant for assistance if:

(a) at the time of making the application, a one-half share of the equity in the
matrimonial home does not exceed:

(i)

(ii)

(b) ()

(ii)

$200,000, or

Note This means that, irrespective of which of the parties to the marriage is the
registered owner of the matrimonial home or how the property is held, if 50% of
the equity in the home is less than $200,000, the applicant for assistance may be
granted legal assistance.

another amount agreed between the Commonwealth and the
Commission for the purposes of this guideline 12.2, and

the applicant for assistance is also seeking the resolution of
another related family law matter by the court, or

the Commission decides that it is appropriate to make a Grant of
Legal Assistance to the applicant for assistance because of his or
her personal circumstances.

Guideline 13 - Consent orders

13.1 Assistance for consent orders

The Commission may make a Grant of Legal Assistance for the preparation and
filing of consent orders in any family law matter if:

(@)
(b)

(€)

all of the parties involved in the matter agree on arrangements

the Commission considers that formal court orders are necessatry,
and

the applicant/s for assistance cannot obtain appropriate legal
assistance from any other source.
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Guideline 14 - Assistance after final court orders

14.1 Assistance not available

A Grant of Legal Assistance is not available for any action undertaken after final
orders in relation to a family law or child support matter have been made, except
for the following types of matters under this Part 2:

(a) applications to discharge or vary parenting orders or registered
parenting plans in accordance with guideline 4.2

(b) applications for recovery, location and/or information orders in
accordance with guideline 10

(© appeals in accordance with guideline 15, and

(d) enforcement of orders in accordance with guideline 16.

Guideline 15 - Appeals

15.1 Assistance for appeals

(1) The Commission may make a Grant of Legal Assistance for an appeal in
relation to a family law or child support order, including for the participation of
a child’'s representative in an appeal, only if the matter is eligible for
assistance under another guideline in this Part 2.

(2) The Commission must take the provisions of the Federal Proceedings (Costs)
Act 1981 into account before making a Grant of Legal Assistance under this
guideline 15.

(3) The Commission should treat an appeal as a new matter for the purposes of
the Family Law Costs Management Methodology.

Guideline 16 - Enforcement of court orders

16.1 Assistance for enforcement proceedings

(1) The Commission may make a Grant of Legal Assistance for court
proceedings to enforce a final or interim court order relating to a family law or
child support matter.

(2) A Grant of Legal Assistance under this guideline 16:

(@) should usually be limited to $2,000, and
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(b) should only be made on the condition that the applicant for assistance
seek a costs order against the respondent to the court application,
unless that party is also receiving legal assistance under a Grant of
Legal Assistance.

(3) The Commission should treat enforcement proceedings as a new matter for
the purposes of the Family Law Costs Management Methodology.

Guideline 17 - Contempt of court and breach of court orders

17.1 Assistance for contempt of court or contravention of court orders

The Commission may make a Grant of Legal Assistance to an applicant for
assistance in relation to a family law or child support matter, to be dealt with for:

€) contempt of court, or
(b) contravention of an order of the court.
Where the applicant is a respondent to court proceedings, in determining whether

to grant assistance, the Commission should have regard to the severity of any
penalty to which the person is likely to be subject.

Guideline 18 - International child abduction matters

18.1 Assistance in relation to international child abduction matters

(1) The Commission may make a Grant of Legal Assistance to an applicant for
assistance to:

@) defend an application to the court under the Hague Convention on
the Civil Aspects of International Child Abduction (the Convention)
for:

0] the return of a child who has been removed from a
convention country to, or retained in, Australia, or

(i) access to a child who is living in Australia

(b) make an application to the court under the Family Law (Child
Abduction Convention) Regulations 1986 for a declaration that the
removal of a child from Australia to a convention country, or the
retention of a child in a convention country, is wrongful within the
meaning of the Convention
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(© make an application to the court under a bilateral agreement in
relation to a child who has been wrongfully removed to Australia.

(2) A Grant of Legal Assistance is not available to an applicant for assistance to

intervene in proceedings relating to the return of a child under the
Convention.

Guideline 19 - Family law costs management

19.1 General
(1) In this guideline 19:

a family law or child support matter includes any dispute that involves the
same parties about the same or substantially the same issue, if there has not
been a material change in circumstances or if any such change would not
materially affect existing orders

costs cap means the costs limitations on a Grant of Legal Assistance as set
out in guidelines 10, 16 and 19.2 of this Part 2, and

costs of a matter means the total costs paid by the Commission in a family
law or child support matter in which a Grant of Legal Assistance has been
made (taking into account the costs paid by any other legal aid commission, if
the matter has been transferred from one or more of the States or
Territories), including counsels . fees, fees for expert reports and other
disbursements (except interpreter and translator fees, rural travel and
accommodation costs), less any Contributions collected by the Commission
from the Legally Assisted Person and any Costs Recovered by the
Commission.

(2) The costs management principles in this guideline 19 apply to all Grants of

Legal Assistance made by the Commission for family law matters.

19.2 Limit on costs

(1) Under a Grant of Legal Assistance, payment of the costs of a matter under

the Commission’s usual fee scales for a family law or child support matter
(other than proceedings to enforce court orders) that is commenced after 1
July 1998, regardless of whether legal assistance in the matter is provided in-
house by the Commission or by an External Service Provider, is limited to:

(a) party professional costs of $12,000, and

(b) child representative’s costs of $18,000.
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19.3

Note 1 For limits to assistance for costs of proceedings to enforce court orders, see
guideline 16 of this Part 2.

Note 2 The amounts mentioned in guideline 19.2(1)(a) and (b) are exclusive of GST.

(2) This guideline 19.2 does not apply to payment of the costs of a matter where
the matter is managed under the Family Court's Magellan Project.

If costs likely to exceed limit

(1) Subject to guideline 19.3(2), (3) and (4), the Commission may increase the
costs cap for a particular Grant of Legal Assistance if, in its opinion, undue
hardship would otherwise be caused to an applicant for assistance or to a
child who is the subject of an order for separate representation, having regard
to the following factors:

(@)

(b)

(€)

(d)
(e)
(f)

whether the applicant for assistance has incurred significant
additional costs due to special circumstances of a kind listed in the
Commonwealth Legal Aid Priorities

Note Special circumstances are set out in subclause paragraph 4.2 of the
Commonwealth Priorities.

whether it would be unreasonable to expect the applicant for
assistance to adequately represent himself or herself due to
special circumstances of a kind listed in the Commonwealth Legal
Aid Priorities

Note Special circumstances are set out in subclause paragraph 4.2 of the
Commonwealth Priorities.

whether the costs of the applicant for assistance have increased
significantly through no fault of the applicant

the number and complexity of issues in dispute
the likelihood of risk to a child’s safety or welfare, and

whether the applicant for assistance is a child representative.

(2) Before making a decision under guideline 19.3(1), the Commission must
have considered whether it is possible to contain costs by:

)

providing legal assistance for the matter in-house, or
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(b) considering whether alternative means of funding are appropriate,
including negotiating a fee package that is not in accordance with
the Commission . s usual fee scales with an External Service
Provider.

(3) Any decision made by the Commission under guideline 19.3(1) to increase
the costs cap for a particular Grant of Legal Assistance should be subject to
strict limits on costs, and the nature and extent of the additional cost should
be determined by the Commission or agreed between the Commission and
the External Service Provider (as appropriate) having regard to the following
factors:

(@) advice from the court and the parties about the estimated length of
time required for the hearing of the matter

(b) the number and nature of withesses who must be called or cross-
examined, and

(© whether the other parties to the matter have legal representation.

19.4 Commission must provide quarterly reports

The Victoria Liaison Officer must provide a quarterly report to the Commonwealth
Liaison Officer in relation to cases in which the costs cap is increased under this
guideline 19.

19.5 Family Law Costs Management Methodology

The Commission will manage the costs of a matter under a Grant of Legal
Assistance made under this Part 2 in accordance with the Family Law Costs
Management Methodology.
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Part 3 Criminal law guidelines

Note For the criminal law priorities in the Commonwealth Legal Aid Priorities, see Commonwealth
Priorities 2. Criminal law priorities

Guideline 1 General

1.1 Assistance where accused has restrained property

(1) Where the applicant for assistance is seeking a Grant of Legal Assistance to
defend a criminal charge that is covered under the guidelines in this Part 3 and
the applicant has property that is covered by a restraining order under the
Proceeds of Crime Act 2002, the costs of providing legal assistance under a
Grant will be reimbursed to the Commission in accordance with sections 292
and 293 of the Act.

(2) For the purposes of this Part 3, in assessing an applicant’s eligibility under the
means test, any of the applicant’s assets that are covered by a restraining
order or confiscation order under the Proceeds of Crime Act 2002 are to be

disregarded.

1.2 Assistance for illegal fishing or people smuggling offences

Where the applicant for assistance is seeking a Grant of Legal Assistance for
assistance with an illegal fishing offence under:

(@)
(b)

(©)

(d)

Division 5 of Part 6 of the Fisheries Management Act 1991, or

Part VI of the Torres Strait Fisheries Act 1984, other than an
offence committed by a traditional inhabitant in the course of
community fishing or traditional fishing, or

a people smuggling offence under Subdivision A of Division 12 of
Part 2 of the Migration Act 1958, or

an offence ancillary to such illegal fishing or people smuggling
offence due to the operation of Part 2.4 of the Criminal Code Act
1995 (Cth),

the Commission may only make a Grant if:

)

the Commission considers that if the Grant is not made a court
may stay the prosecution in accordance with the High Court’s
decision in Dietrich’s case’, or such a stay has been ordered by a
court, and/or

! Dietrich v The Queen (1992) 177 CLR 292
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the Commission considers that the ‘interests of justice’
requirement under Article 14(3) of the International Covenant on
Civil and Political Rights would require that assistance be granted
to the applicant.

‘Traditional inhabitant’, ‘traditional fishing’ and community fishing’ are
defined terms in the Torres Strait Fisheries Act 1984.

The ‘interests of justice’ will be determined based on the circumstances of each
case.

Examples of ‘interests of justice’ considerations include:

(a) whether assistance is indispensable for effective access to the court
(b) the need to develop appropriate arguments on complicated legal issues or
the complexity of the procedure

(c) the seriousness of the consequences, and

(d) the capacity of the unrepresented defendant to present a legal argument,

including the defendant s language abilities.

Guideline 2 Summary criminal prosecutions

2.1 Assistance for trials in magistrates or local courts

The Commission may make a Grant of Legal Assistance for a criminal law trial in a
State or Territory magistrates or local court if the applicant for assistance has a
reasonable prospect of acquittal, and:

(a)

(b)

(c)

(d)

conviction would be likely to have a significantly detrimental effect
on the applicant s livelihood or employment (current or
prospective)

it would be unreasonable to expect the applicant to adequately
represent himself or herself due to special circumstances of a kind
listed in the Commonwealth Legal Aid Priorities

conviction would be likely to result in the applicant receiving a term
of imprisonment, including a suspended term, or

the applicant is a child.

2.2 Assistance for guilty pleas

The Commission may make a Grant of Legal Assistance for a plea of guilty in a
criminal law matter if, because of the complexity of the matter or any other
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aggravating circumstance, the Commission determines that the matter should not
be dealt with by a Duty Lawyer Service.

Example
An aggravating circumstance may be:

e alikelihood that a lengthy term of imprisonment may be imposed

e adisability or disadvantage of the applicant, such as a language difficulty.

Guideline 3 Committal proceedings

3.1 Assistance for committal proceedings

(1) The Commission may make a Grant of Legal Assistance for committal
proceedings if:

€) the proceedings are likely to contribute to reducing the duration
and cost of any subsequent proceedings, or

(b) it would be unreasonable to expect the applicant for assistance to
adequately represent himself or herself due to special
circumstances of a kind listed in the Commonwealth Legal Aid
Priorities.

Note Special circumstances are set out in subclause paragraph 4.2 of the
Commonwealth Priorities.

(2) A Grant of Legal Assistance under this guideline 3 may be made for:

(@) preparing for, or appearing at, a pre-hearing conference or
committal hearing

(b) identifying issues not in dispute between the parties, or

(© resolving issues in negotiation with the Commonwealth Director of
Public Prosecutions.

Note The aim of this guideline is to ensure that all material issues are identified as early as
possible to reduce the duration and cost of subsequent court proceedings. The fact that
the committal hearing may result in the Prosecution having to disclose material aspects of
its case is not intended to advantage the applicant for assistance over the Prosecution.

Guideline 4 Superior court criminal prosecutions

4.1 Assistance for superior court criminal proceedings

The Commission may make a Grant of Legal Assistance for superior court criminal
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proceedings for:

€) assistance for a plea of guilty
(b) assistance to present a specific defence argument, or
(© any other form of assistance that the Commission considers

appropriate in the circumstances.

4.2 Assistance for charges on indictment

The Commission may only make a Grant of Legal Assistance for the hearing of
charges on indictment where:

(a) The applicant for assistance’s charges are being heard on
indictment, at the election of the applicant, and

(b) the charges would normally be heard summarily

if the Commission is satisfied, on the information it has been given, that there are
compelling reasons as to why the charges will be heard on indictment.

Guideline 5 Children’s court proceedings

5.1 Assistance for proceedings in children’s courts

The Commission may make a Grant of Legal Assistance for criminal law matters in
a children’s court.

Guideline 6 Bail applications

6.1 Assistance for bail applications

(1) The Commission may make a Grant of Legal Assistance for bail applications in
relation to criminal law matters only if:

(a) bail is opposed by the Prosecution and, on the information
provided, it is likely that bail will be granted by the court, or

(b) the applicant for assistance seeks to respond to a court
application for revocation of bail.

(2) This guideline 6 applies to bail applications regardless of whether a Grant of
Legal Assistance is made:
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€) as part of a Grant of Legal Assistance for the matter generally, or

(b) independently of a Grant of Legal Assistance for other elements of
the matter

but does not apply to matters handled by the Duty Lawyer Service.

Guideline 7 Criminal law matters involving both Commonwealth
and State or Territory law

7.1 Matters involving Commonwealth and State or Territory law

(1) The Commission may make a Grant of Legal Assistance to an applicant for
assistance who has been charged with breaches of both Commonwealth and
State or Territory criminal laws.

(2) However, for such Grants of Legal Assistance:

(a) Commonwealth Legal Aid Monies must be used if, in the nature of
the charges and the course of the hearing, the matter is essentially a
Commonwealth criminal law matter

(b) State or Territory funds must be used if, in the nature of the
charges and the course of the hearing, the matter is essentially a
State or Territory criminal law matter, and

(© if there is a substantial mix of Commonwealth and State or
Territory criminal law charges, Commonwealth and State or
Territory funds must be used proportionately, as determined by
the Commission.

(3) Director of Public Prosecutions is taken to be essentially Commonwealth.

Guideline 8 Applications arising from the decision in Dietrich’s
Case

8.1 Assistance for applications based on decision in Dietrich’s Case

(1) The Commission should not normally make a Grant of Legal Assistance to an
applicant for assistance who is an accused person to conduct an application
seeking, on the basis of the High Court’s decision in Dietrich’s case, an
adjournment or stay of the case against the applicant until legal representation
is available.

(2) The Commission should not make a Grant of Legal Assistance for proceedings
under section 360A of the Crimes Act 1958 (Vic).
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Guideline 9 National security matters

9.1 Requirement for security clearance

(1) Subject to guideline 9.1(2), the Commission may only make a Grant of Legal
Assistance for a matter relating to Australia’s national security, if the
representatives hold, or obtain before the Grant is made, security clearances at
the appropriate level.

(2) If an applicant for assistance’s representatives do not hold security clearances at
the appropriate level when the application for a Grant of Legal Assistance is
made, assistance may be provided under this guideline 9 only if:

(a) the matter is an urgent matter

(b) access to information relating to national security is not required
for the proper conduct of the applicant’s case, and

(© lack of representation may seriously prejudice the applicant’s
interests.

Example

The applicant would be unrepresented in making a bail application, or the court
might stay the matter until representation could be arranged.

(3) The Commonwealth Minister, or his or her delegate, may determine at the
request of the Commonwealth or the Commission and for the purposes of this
guideline 9 whether a matter is or is not a matter relating to Australia’s national
security.

Guideline 10 Appeals

10.1 Appeals against criminal conviction or sentence

The Commission may make a Grant of Legal Assistance to an applicant for
assistance to appeal against a court conviction or sentence in a criminal law matter
if the matter is eligible for assistance under another guideline in this Part 3, and:

@) There is a strong likelihood that the appeal will result in the
applicant’s conviction being quashed or sentence materially
reduced, or

(b) the Commission determines that the appeal involves an important
or complex question of law.
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10.2 Response to Crown appeals

(1) The Commission may make a Grant of Legal Assistance to respond to a Crown
appeal, Crown reference or case stated.

(2) The Commission may make a Grant of Legal Assistance under this guideline
10.2 without regard to the merits test.

Guideline 11 Criminal law costs management

11.1 Funding where costs exceed $40,000

(1) If the costs to the Commission of a Grant of Legal Assistance for any one
criminal law trial are likely to exceed $40,000, the Commission must consider
whether it is possible to contain costs by:

(a) providing legal assistance for the matter in-house, or

(b) determining whether any alternative means of funding, which are
subject to strict limits in order to contain costs, are appropriate,
including funding that may not be in accordance with the
Commission’s usual fee scales.

Example

The Commission may try to negotiate a fee package for a matter that is settled in
advance with a legal practitioner who is an External Service Provider.

(2) If the Commission does not consider it can fund a criminal law trial without
significantly impacting on its ability to provide assistance in other
Commonwealth Law Matters in accordance with the Agreement, it may make
an application to the Commonwealth Criminal Law Expensive Cases Fund.

11.2 Commission must provide quarterly reports

The Victorian Liaison Officer must provide a quarterly report to the
Commonwealth Liaison Officer in relation to criminal law matters in which the
Grant of Legal Assistance exceeds $40,000, though the Commission need not
supply names or other information that might identify the applicants.

Guideline 12 Commonwealth Criminal Law Expensive Cases
Fund

12.1 Purpose of Fund
The Commonwealth Criminal Law Expensive Cases Fund (the Fund) has been
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established to assist Commissions to cater for high, one-off costs associated with
providing assistance for a particular criminal law matter.

12.2 Administration of Fund

(1) The Fund is administered by the Attorney-General's Department and the
allocation of funds from the Fund is at the discretion of the Department.

(2) In determining an application for an allocation from the Fund, the Attorney-
General's Department must have regard to:
(@) the circumstances of the application

(b) the likely impact that approval of the application will have on the
resources of the Fund, and

(© other applications to the Fund.

12.3 Application for funds

(1) An application to the Attorney-General’'s Department for an allocation from the
Fund may only be made by the Commission.

(2) A separate application must be made to the Attorney-General’'s Department for
each criminal law matter for which an allocation from the Fund is sought by the
Commission.

(3) Cases for which an application may be made include:

(a) cases where a potential stay of a Crown criminal prosecution may
be granted in accordance with the High court’s decision in
Dietrich’s case

(b) criminal conspiracy cases

(© criminal cases arising under the Corporations Act 2001

(d) drug importation cases, or

(e) a class of criminal cases that are similar in nature to each other.

Note Guidelines 12.3(3)(a) to (d) are examples, and not an exhaustive list, of the types of
matters that the Commonwealth is prepared to consider for applications for allocations
from the Fund.
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(4) An application may be made before commencement of criminal law
proceedings, or at any time during proceedings.

(5) The Commission must include sufficient information in an application to
satisfy the Attorney-General‘'s Department that:

)

(b)

(€)

(d)

(e)

(f)

()

the likely cost of the case is high, and is likely to significantly affect
the capacity of the Commission to provide assistance for other
Commonwealth Legal Aid Priorities

in estimating the likely cost of the case, the Commission consulted
with the Commonwealth Director of Public Prosecutions about the
likely direction of the trial

the Commission has taken or will take all necessary steps to
manage the case in accordance with guideline 11 of this Part 3

the Commission has made a reasonable estimate of likely
expenditure on the case for the relevant Financial Year

there is potential for a court to grant a stay of the matter in
accordance with Dietrich’s case if funds are not allocated from the
Fund for the case

the Commission does not hold Commonwealth Legal Aid Monies
in excess of the Allowed Surplus which are available to fund the
matter, and

before the date of the Commission’s application, the Commission
has been managing its funding in accordance with the Agreement.

12.4 Terms and conditions of allocations from the Fund

An allocation from the Fund may be made on any terms and conditions that the
Attorney-General’s Department considers appropriate, including that:

)

(b)

the Commission must provide the Commonwealth with the
following reports:

0] at the end of each Financial Year, a report of the
expenditure of funds allocated to the Commission from the
Fund, and

(i) at the completion of each matter for which funds have
been allocated to the Commission from the Fund, a report
of the expenditure of those funds, and

on the completion of a matter, any funds allocated from the Fund
to the Commission for a particular matter but not spent on
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providing legal assistance for that matter must be returned to the
Commonwealth, unless otherwise directed in writing by the
Commonwealth.

Part 4 Civil law guidelines

Note For the civil law priorities in the Commonwealth Legal Aid Priorities, see subclause Commonwealth
Priorities 3. Civil Law priorities

Guideline 1 General

1.1 Limited initial assistance

The Commission may make a limited Grant of Legal Assistance to an applicant for
assistance in a civil law matter for:

(@) an investigation into and report on the merits of a case, or

(b) the mediation of a dispute.

1.2 Assistance for damages actions

Where a civil law action may result in the applicant for assistance receiving an
award of damages or property, the Commission may make a Grant of Legal
Assistance if the Commission is satisfied from the material provided to it that:

(a) the applicant is likely to receive damages or property if the action
is successful

(b) the action could not reasonably be expected to be conducted
under a conditional costs agreement or similar arrangement with a
private legal practitioner, and

(© the applicant for assistance cannot obtain appropriate legal
assistance from another source.

Guideline 2 Social security and other Commonwealth benefits

2.1 Representation at Administrative Appeals Tribunal

Subiject to guideline 2.2, the Commission may make a Grant of Legal Assistance
to an applicant for assistance for representation at the Administrative Appeals
Tribunal if:
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(@)

(b)
(€)

(d)

it is considered that the applicant may incriminate himself or
herself

the case is complicated

it would be unreasonable to expect the applicant for assistance to
adequately represent himself or herself due to special
circumstances of a kind listed in the Commonwealth Legal Aid
Priorities, or

Note Special circumstances are set out in subclause paragraph 4.2 of the
Commonwealth Priorities.

the Commission determines that the appeal involves an important
or complex question of law.

2.2 Appeals to Administrative Appeals Tribunal

The Commission may make a Grant of Legal Assistance to an applicant for
assistance to obtain instructions and necessary reports and prepare submissions
for an appeal to the Administrative Appeals Tribunal, if:

)

(b)

(©)

(d)

the appeal may result in the applicant being charged with a
criminal offence

the applicant cannot afford to pay for medical reports, and the
appeal is about the health of the applicant or someone for whom
the applicant has parental or legal responsibility

it would be unreasonable to expect the applicant for assistance to
adequately represent himself or herself due to special
circumstances of a kind listed in the Commonwealth Legal Aid
Priorities, or

Note Special circumstances are set out in subclause paragraph 4.2 of the
Commonwealth Priorities.

the Commission determines that the appeal involves important or
complex questions of law.

Guideline 3 Migration cases

3.1 Assistance for limited migration matters

(1) The Commission may make a Grant of Legal Assistance for proceedings in the
Federal Court, Federal Magistrates Court or High Court dealing with a
migration matter, including a refugee matter, only if:
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€) there are differences of judicial opinion that:

0] have not been settled by the Full Court of the Federal
Court or the High Court, and
(i) relate to an issue in dispute in the matter, or

(b) the proceedings seek to challenge the lawfulness of detention.

Note Guideline 3.1(1)(b) does not include a challenge to a decision about a visa or a
deportation order.

(2) Guideline 3.1(1) applies to a matter, even if the matter could also be
characterised as falling within another Commonwealth Legal Aid Priority or
guideline in these Commonwealth Legal Aid Guidelines.

(3) In all other cases, applicants should be referred to the Immigration Advice and
Application Assistance Scheme (IAAAS) for possible assistance.

Guideline 4 Equal opportunity and discrimination cases

4.1 Assistance for certain matters if substantial benefit

Subiject to guideline 1.2 in this Part 4, the Commission may make a Grant of Legal
Assistance for an equal opportunity or discrimination case if there is a strong
prospect of substantial benefit being gained by the applicant for assistance and
also by the public or a section of the public in relation to the matter.

Guideline 5 War veterans’ matters

5.1 Purpose

(1) To acknowledge the special contribution made by war veterans to protecting
Australian society in time of war, the Commission may make a Grant of Legal
Assistance to an applicant for assistance who is a war veteran or a dependent of a
war veteran in relation to:

(a) appeals from decisions of the Veterans Review Board about war-
caused disability pension entitlement or assessment claims under
Part Il of the Veterans Entitlements Act 1986, and

(b) appeals from decisions of the Veterans Review Board about claims
under the Military Rehabilitation and Compensation Act2004 that
relate to warlike or non-warlike service, in regard to:
0] acceptance of liability (Chapter 2),
(i) rehabilitation programs (Chapter 3, Part 2),

(i) permanent impairment (Chapter 4, Part 2),
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(iv) incapacity payments for former members (Chapter 4, Part 4),

(v) special rate disability pension (Chapter 4, Part 6), and/or
(vi) dependants benefits (Chapter 5).

(2) An application for a Grant of Legal Assistance under this guideline 5.1 is not
subject to:

€) the means test, or

(b) the applicant for assistance making any contribution to the cost of his
or her legal assistance provided by the Commission in relation to the
matter, other than to the extent of any costs recovered from the
respondent in the matter.

5.2 Assistance for complex matters

(1) The Commission may determine the most appropriate Grant of Legal
Assistance to make in a war veterans matter that it determines to be a complex
matter.

(2) The Commission may determine that a matter is complex at any time.

(3) In determining whether a matter is complex, the Commission may have regard
to:

(a) whether several conditions are being claimed, and reports are
required from 3 or more areas of medical expertise

(b) whether there is a complex link between statements of principle
and the condition claimed, and

(© whether the matter involves unresolved questions of law.
(4) In making its determination, the Commission may consult:
(a) the applicant for assistance
(b) the national office of the Department of Veterans Affairs, and

(© the Administrative Appeals Tribunal.

5.3 Assistance for non-complex matters

(1) The Commission may make a Grant of Legal Assistance in a war veterans
matter that it determines to be a non-complex matter only in the following
stages:

(@) stage 1 funding for costs and disbursements in relation to:
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0] a maximum of 10 hours work up to and including the
second preliminary conference (including all attempts to
settle the matter), and

(i) up to 2 medical reports, if necessary, and

(b) stage 2 funding for costs and disbursements in relation to:

(1) a maximum of 12 hours work for the hearing (including all
preparation and either the costs of a solicitor or the fees of
a barrister for appearing at the hearing), and

(i) witness expenses, if applicable.

(2) The total amount of funding that may be made available for disbursements for
a non-complex matter is $2,500.

(3) Funding at each stage is subject to compliance with the Commonwealth’s

Checklist for Administration of War Veterans Matters and the Administrative
Appeal Tribunal’s General Practice Direction.

Guideline 6 Other Federal and High Court proceedings

6.1 Assistance for certain matters if substantial benefit

Subject to the other guidelines in this Part 4, the Commission may make a Grant of
Legal Assistance for any of the following types of matters if there is a strong
prospect of substantial benefit being gained by the applicant for assistance in
relation to the matter:

(a) appeals from decisions of the Administrative Appeals Tribunal

(b) initiating proceedings in the Federal Court, the Federal
Magistrates Court or the High Court, and

(© appeals in the Full Court of the Federal Court or the High Court.

Guideline 7 Proceeds of crime

7.1 Proceedings under the Proceeds of Crime Act 1987

The Commission may not make a Grant of Legal Assistance to an applicant for
assistance in relation to proceedings under the Proceeds of Crime Act 1987.
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7.2 Proceedings under the Proceeds of Crime Act 2002

(1) The Commission may make a Grant of Legal Assistance to an applicant for
assistance in relation to proceedings under the Proceeds of Crime Act 2002 if
the applicant has property that is covered by a restraining order under the Act,
or is likely to be covered by such an order.

(2) In assessing an applicant’s eligibility under the means test for the purpose of
determining an application for a Grant of Legal Assistance under this guideline
7.2, the Commission must disregard any property of the applicant that is
subject to a restraining order or confiscation order under the Proceeds of Crime
Act 2002, or is likely to be covered by such an order.

(3) In assessing an applicant’s eligibility under the merits test for the purpose of
determining an application for a Grant of Legal Assistance under this guideline
7.2, the Commission should disregard the . appropriateness of spending limited
public legal aid funds’ test.

(4) The costs of providing legal assistance to an applicant for assistance under a
Grant of Legal Assistance will be reimbursed to the Commission in accordance
with sections 292 and 293 of the Proceeds of Crime Act 2002.

(5) The Commission must ensure that the costs claimed by it in accordance with

guideline 7.2(4) are fair and reasonable, and in accordance with the
Commission’s usual fee scales for civil law matters.

Guideline 8 Extradition proceedings

8.1 Assistance for certain extradition proceedings

The Commission may make a Grant of Legal Assistance to an applicant for
assistance in relation to the following types of proceedings under the Extradition
Act 1988:

(a) extradition proceedings under section 19, and

(b) an appeal under section 21 in relation to a section 19 order.

Guideline 9 Appeals

9.1 Assistance for appeals

Subject to the other guidelines in this Part 4, the Commission may make a Grant of
Legal Assistance for an appeal of a court decision in a civil law matter.

69 12" Edition
May 2005



Qualifying for Legal Assistance

Appendix 21

The Means Test

1. The Means Test

1.1 What is the Means Test?

The Means Test is a guideline used by VLA to decide if an applicant is
financially eligible to receive an initial grant of legal assistance or any
further grants. If the applicant qualifies for assistance, it is used to
decide if VLA will ask the applicant to pay a contribution towards legal
costs and the amount of any such contribution.

The applicant must satisfy VLA that he/she satisfies the means test.
VLA can provide legal assistance only if in its opinion the applicant is
unable to afford the full cost of obtaining the sought legal services from
a private practitioner (section 24 (1)(a) of the Legal Aid Act).

The applicant must provide VLA with any information, declarations or
documents, including proof of income and assets, that VLA requires for
it to make a decision (section 23 (5) of the Legal Aid Act).

The Means Test is based on a model developed by all legal aid
commissions in Australia. It is based on national economic and social
indicators of income and assets. VLA reviews the indicators in January
and July of each year with the result that the figures in the Means Test
may change every six months.

1.2 Assessing Financial Eligibility

VLA takes the following factors into account when deciding if an
applicant qualifies for assistance:

income;
assets; and

estimated cost of the legal services for which the applicant
seeks assistance.

VLA calculates the estimated cost of the legal services for which the
applicant seeks assistance. VLA then calculates the contribution
payable towards legal costs based on the applicant's income and
assets. VLA adds the estimated contributions from income and assets
to obtain the total contribution payable. If the total amount of contribution
is less than the estimated legal costs, VLA will usually grant
assistance.
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e any changes in the trustees;
e any changes in the class of beneficiaries; and
¢ the source of income which the trust receives.

Corporations and Associations

The Means Test applies to corporations and associations. VLA may assess:
e the means of the corporation or association as a whole and members of the
corporation or association individually; and.
¢ the financial support that might be available from members of the community
who support the aims of the corporation or association.

2.3  Exceptions

The Means Test does not apply:

o if afinancially associated person is the applicant's spouse or defacto spouse
and they are separated,;

e if a financially associated person has a contrary interest in the case for which
the applicant seeks assistance;

o if disclosure of the legal problem to a financially associated person may damage
their relationship;

¢ if afinancially associated person is the parent or guardian of a child applicant
who is genuinely unwilling to assist the child pay for legal services.

o if the applicant is a child (aged 1-18 years) and is appearing in Children’s Court
proceedings.

e to any FAP of a child applicant who is to appear in Children’s Court proceedings
and are waived from providing an equitable charge.

e If the applicant is a child (under 18 years of age) and is appearing in
proceedings in the Victims of Crime Assistance Tribunal.

These exceptions do not apply when VLA is considering whether to provide

assistance for a child representative in a family law matter, and is applying the means
test to the parties in dispute over the residence of, and contact with, the child.

3. The Income Test

3.1 The Aim of the Income Test

The aim of the income test is to calculate the applicant's net disposable income by
subtracting allowable deductions from the applicant's income. VLA uses the net
disposable income to decide the applicant's financial eligibility for assistance and
any contribution VLA may require the applicant to pay towards legal costs.

3.2 Whatis Income?
Income is the applicant's weekly earnings from all sources including:
e pensions, benefits and allowances, excluding basic family payment;

e earnings from employment including overtime;
e gross income from self employment or business;
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commissions and allowances, for example, car allowance;
interest on investments;
share dividends;

periodic receipts of a capital nature including payments from
investments and payment of debts owed to the applicant;

rent received;

maintenance or child support;
Workcover and Comcare payments;
superannuation;

financial support from any other source including amounts that
the applicant could receive if he/she exercised rights or powers,
for example, distributions from a trust which the person can
control.

3.3 Deductions

Allowable deductions are amounts subtracted from the applicant's
income to calculate the applicant's net disposable income. They are
amounts for:

income tax;

Medicare levy;

business expenses;

weekly housing costs not exceeding $240 per week;

childcare costs that the applicant necessarily incurs for work or
study to a maximum of $240 per household per week;

financially associated person allowance of $130 for the first
financially associated person and $125 for each other financially
associated person;

maintenance or child support payments of $130 for the first child
and $125 for each other child.

3.4 Definitions of Some Deductions

34.1

Business Expenses

Business expenses means expenses necessarily incurred for the
purpose of earning an income. VLA will not consider expenses to be so
incurred solely because they have been claimed as deductions for the
purposes of the Income Tax Assessment Act 1936.

3.4.2

Weekly Housing Costs
Weekly housing costs means:
applicant's rent and water rates; or

mortgage instalments and local government and water rates for
the applicant's principal place of residence; or

half of board payments at the applicant's principal place of
residence.
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3.5 Who Qualifies for Legal Assistance Under the Income
Test?

If the applicant's net disposable income is $255 or less, the applicant is
financially eligible for assistance without an initial contribution from
income. If the applicant's net disposable income is $256 or more, VLA
may grant assistance on the condition that the applicant pay a
contribution towards legal costs. The amount of the contribution will
depend on the estimated legal costs of the service that the applicant
requires.

Table 1: Qualifying Under the Income Test

Net Disposable Income Qualifies for Assistance

$255 or less Applicant qualifies for assistance
without initial contribution on income

$256 or more If contribution does not exceed

estimated legal costs, applicant
qualifies but VLA may require a
contribution.

To calculate the amount of contribution, VLA assigns the case to one of
the following categories:

Category 1:  estimated legal costs less than $1555
Category 2:  estimated legal costs between $1555 and $6560
Category 3:  estimated legal costs over $6560

3.6 Estimated Legal Costs

Estimated legal costs are the costs VLA considers are the average
reasonable amount the applicant would be required to pay to a private
practitioner for the legal services the applicant requires.

3.7 Calculating Eligibility For Assistance Using Estimated
Legal Costs And Assessable Income

Table 2: Calculating Eligibility using Estimated Costs and
Assessable Income

Costs Category Estimated Cost of Assistance Granted
Legal Services

Category 1 Costs less than $1555 Assistance not usually
granted if net disposable
income exceeds $364

Category 2 Costs between $1555 Assistance not usually
and $6560 granted if net disposable
income exceeds $434

Category 3 Costs exceed $6560 Assistance granted unless
contribution exceeds
estimated legal costs
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3.8 Contributions on Income

The amount of contribution the applicant pays towards legal costs and the period
over which it is paid is calculated using Table 3

Table 3: Contributions on income

Applicant's net |[CATEGORY 1 CATEGORY 2 CATEGORY 3
income Estimated costs |Estimated costs |Estimated costs
(rounded off)  |yp to $1555 $1555 - $6560 | Over $6560(Paid
(Paid over 13 (Paid over 26 over 52 Weeks)
Weeks) Weeks)
$ $ $ $
255-264=260 280 580 1175
265-274=270 340 800 1605
275-284=280 430 1005 1995
285-294=290 530 1230 2455
295-304=300 605 1500 3030
305-314=310 740 1765 3545
315-324=320 870 2060 4180
325-334=330 1070 2395 4855
335-344=340 1219 2840 5670
345-354=350 1418 3240 6485
355-364=360 1617 3640 7305
365-374=370 3830 7720
375-384=380 4360 8770
385-394=390 4890 9735
395-404=400 5375 10900
405-414=410 5885 11780
415-424=420 6435 12835
425-434=430 6980 13900
$13,900 plus
$1065 for every
$10 of net

440 and over

disposable income
in excess of $440
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4. The Assets Test

4.1 Calculating Assets

VLA calculates the value of the applicant's assets by subtracting
allowable assets from the total value of the applicant's assets.

4.2 Allowable Assets Deductions
VLA will exclude from calculation of the applicant's assets the value of:

Household furniture and effects that are reasonably necessary;
Clothing;

Equity in tools of trade, unless they are of exceptional value;
Equity in a motor vehicle to the value of $11,280;

Equity in a second motor vehicle if:

- both vehicles belong in a household of two or more persons,
and

- the owners of the vehicles are persons to whom the Means
Test applies, and

- the owners' combined equity in the vehicles does not exceed
$11,280;

Equity in the applicant's principal place of residence to a

maximum of $100,000;

Equity in a farm or business that is the applicant's main source
of income up to the maximum amount set out in Table 4;

Lump sum payment of compensation, payment made on
termination of employment or other payment if the payment will
preclude the applicant from receiving a pension, allowance or
benefit under Part 17 of the Social Security Act;

Lump sum payment of maintenance or child support that has
resulted in the applicant receiving a reduced rate of pension,
allowance or benefit under the maintenance income test.

4.3 Calculating Equity

When calculating the applicant's equity in an asset the only debt an
applicant can set off against an asset is a debt secured by an
instrument that is capable of being registered.

4.4  Principal Place of Residence
Principal place of residence means:

a dwelling, caravan or other form of accommodation in which
the applicant normally lives; or

land on which the applicant is building or has recently finished
building a house in which the applicant intends to live.
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4.5 Calculating Equity in Principal Place of Residence for Aged
Applicants
VLA may disregard equity in excess of $100,000 in a principal place of
residence if:
the applicant is aged 60 years or more; and
the applicant receives an income-tested pension, allowance or
benefit; and
either the applicant has lived in the residence for five years or
more or the applicant has bought an alternative residence
because of disability or ill health.
4.6 Calculating Equity in a Farm or Business
The maximum amount of equity in a farm or business that may be
excluded from the assets test is calculated using this table.
Table 4: Excluded Farm or Business Equity
Description of Applicant Excluded Amount
Applicant without a financially associated $161,500
person who has equity in a residence not
included in the value of the farm or business.
Applicant without a financially associated $278,500
person who does not have equity in a
residence other than one included in the value
of the farm or business.
Applicant who shares equity in a residence $229,000
not included in the value of the farm or
residence with a financially associated person.
Applicant who shares equity in a residence $346,000
other than one included in the value of the farm
or business with a financially associated
person.
4.7 Lump Sum Payments
If an applicant receives a lump sum payment of compensation, a
payment upon termination of employment or any other payment that
results in preclusion from receiving a pension, allowance or benefit
under Part 17 of the Social Security Act, VLA deems the applicant to
have a gross weekly income of $1135 during the preclusion period. VLA
excludes the gross weekly income for all the weeks in the preclusion
period from calculation of the value of the applicant's assets but may
include the balance of the lump sum as an asset. VLA will apply the
income test to the amount that is deemed income during the preclusion
period.
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4.8 Sale of Excluded Asset

VLA may refuse assistance if it appears reasonably likely an excluded
asset will be sold during the course of the grant of assistance and the
applicant will receive sufficient funds to pay for the legal services the
applicant needs without a grant of assistance.

4.9 Assets for which Ownership Is in Dispute

If the ownership of an asset is the subject of the case for which the
applicant seeks assistance, VLA will exclude the value of the asset
from calculations of the applicant's assets until the ownership of the
asset has been decided. If the only issue in dispute is the proportion of
the asset owned by the parties to the dispute, VLA will not exclude the
value of the asset.

If the ownership of an asset is in dispute, but it is not the subject of the
case for which the applicant seeks assistance, VLA will include the
value of the asset in calculations of the applicant's assets unless
satisfied that the applicant is not the owner of the asset.

410 Assets Allowance

4.10.1  Applicant without a Financially Associated Person

An applicant without financially associated persons may have assets to
the value of $865 to receive a grant of assistance without an initial
contribution on assets.

4.10.2  Applicant with a Financially Associated Person

An applicant with financially associated persons may have assets to
the value of $1730 to receive a grant of assistance without an initial
contribution on assets.

411 Value of Assets Exceeds Assets Allowance

If the value of the applicant's assets exceeds the assets allowance,

VLA determines an initial contribution using the following table. If the
amount of contribution exceeds the estimated legal costs, VLA may
refuse assistance.
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Table 5: Contributions on Assets

Net Value Of
Assets
(Rounded to
nearest $100)

Contribution

Net Value Of
Assets
(Rounded to
nearest $100)

Contribution

$ $ $ $
100 20 1600 500
200 40 1700 550
300 60 1800 600
400 80 1900 650
500 100 2000 700
600 130 2100 760
700 160 2200 820
800 190 2300 880
900 220 2400 940
1000 250 2500 1000
1100 290 2600 1060
1200 330 2700 1120
1300 370 2800 1180
1400 410 2900 1240
1500 450 3000 1300

If the value of the applicant's assets is more than $3,000, the
contribution on assets is $1,300 plus the full value of assets above
$3,000.

4.12

Contribution on Assets Payable in Lump Sum

A contribution on assets is payable in a lump sum, not by instalments.

4.13

Combined Effect of Income and Assets Test

VLA may require an applicant to pay contributions calculated on both

income and assets. The applicant may pay a contribution on income

by instalments calculated using Table 3. VLA will usually expect the

applicant to pay the assets contribution in a lump sum.
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5.

Special Provisions

5.1

5.2

5.3

Ability to Borrow

VLA may refuse assistance to an applicant who is otherwise eligible for
assistance if the applicant has the ability to borrow the funds needed to
pay legal costs from any other source.

Lifestyle Guideline

If the applicant's lifestyle, activities or interests suggest that the
applicant has access to sufficient funds to pay for the legal services the
applicant needs without undue hardship, VLA may refuse assistance.

Restrained Assets
Where:

(a) an application is made for legal assistance by a person whose
property has been restrained under the Confiscation Act 1997
(Vic); and

(b) it appears that, without access to the restrained property, the
person would not be able to make appropriate contribution towards
the cost of legal assistance or to provide an appropriate charge to
secure such contribution; and

(c) itappears to VLA that it will be open to a Court to make an order
under sub-section 143(1) of the Confiscation Act;

VLA may decline to provide legal assistance to the person under
section 24 of the Legal Aid Act until the person has made
application to a Court for such an order and the application has
been heard and determined by the Court.
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Appendix 2J

Interstate Legal Aid Offices

Legal Aid Commission (ACT)
4 Mort Street
CANBERRA ACT 2600

PO Box 512
CANBERRA CITY ACT 2601

Telephone: 02 6243 3471
Facsimile: 02 6247 5446
Information: 1300 654 314

www.legalaid.canberra.net.au

Legal Aid NSW
323 Castlereagh Street
SYDNEY NSW 2000

PO Box K847
HAYMARKET NSW 1238

Telephone: 02 9219 5000
Facsimile: 02 9219 5935
TTY: 02 9219 5126

www.legalaid.nsw.gov.au

Northern Territory Legal Aid
Commission

9-11 Cavenagh Street
DARWIN NT 0800

Locked Bag 11
DARWIN NT 0801

Telephone: 08 8999 3000
Facsimile: 08 8999 3099

www.ntlac.nt.gov.au

Legal Aid Queensland
44 Herschel Street
BRISBANE QLD 4000

GPO Box 2449
BRISBANE QLD 4001

Telephone: 1300 651 188
Facsimile: 07 3238 3014

www.legalaid.gld.gov.au

Legal Services Commission of
South Australia

82-98 Wakefield Street
ADELAIDE SA 5000

GPO BOX 1718
ADELAIDE SA 5001

Telephone: 08 8463 3555
Facsimile: 08 8463 3599
Advice: 1300 366 421

www.lsc.sa.gov.au

Legal Aid Commission of
Tasmania

158 Liverpool Street
HOBART TAS 7000

GPO Box 9898
HOBART TAS 7001

Telephone: 03 6236 3800
Facsimile: 03 6236 3811

www.legalaid.tas.gov.au

Legal Aid Western Australia

55 St George's Terrace
PERTH WA 6000

GPO Box L916
PERTH WA 6001

Telephone: 08 9261 6222
Facsimile: 08 9325 5430
Information: 1300 650 579
TTY: 1800 241 216

www.legalaid.wa.gov.au
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