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02 | VLA backs trial allocation
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Victoria Legal Aid is facing cutting its family law
services by as much as $10million per year as
it manages the pressures of inequities in the
Commonwealth legal aid funding system.

The first round of cuts to family law services
was announced in February and is affecting:
e property matters
e consent orders and advice and negotiation
e contravention and enforcement of court
orders
e instructing solicitors at trial
e a reduction in funding for independent
children's lawyers
e funding above the fee ceiling
e family welfare reports
e child support matters.

‘These measures were taken with considerable
regret, said VLA managing director Tony
Parsons. ‘But they are necessary to ensure
that we continue to provide assistance to those
Victorians most in need while we carefully
manage our current financial pressures!

In March the Law Institute of Victoria,
supported by the Victorian Bar, backed VLAs
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call for more Commonwealth funding.

‘This crisis is starting to hit our most
vulnerable children, said LIV president Tony
Burke. ‘Victorian families are already being
denied access to funding to resolve their
family law disputes.

‘If funding is not increased, there will be huge
implications for the community, the Family
and Federal Magistrates Courts which hear
these cases and all those involved in the
family law system!

Mr Burke said the role of the independent
children'’s lawyers was crucial to ensuring
the best interests of the child are put before
the court.

In explaining the funding inequity, Mr Parsons
said that VLA receives less Commonwealth
funding per capita than all the other Australian
legal aid commissions.

"Yet we deliver more family law litigation grants
and pay Victorian practitioners a higher rate
than the other state or territory commissions.

... continued page 04

S€

Victoria
Legal Aid

S
Lae

Lawyers And
Legal Services

June 2008 Volume 20

03 | New VLA publications

Full house for charter forum

A full house packed VLA’ Lionel Murphy
Centre on Thursday afternoon 15 May to
hear a panel of eminent speakers talk about
how the Victorian Human Rights Charter

can help disadvantaged Victorians.

‘While human rights is not a new concept to
VLA, said managing director Tony Parsons
in his introduction to the forum, ‘it is still
terribly exciting to have it documented

as a charter and I congratulate the state

government on its achievement.

Mr Parsons added that it was appropriate
the forum be held at the Lionel Murphy
Centre, for it was the late Commonwealth
Attorney-General Lionel Murphy who
attempted to introduce a human rights bill

into Federal Parliament in 1973.

Mr Parsons quoted Lionel Murphy’s

words at the time: ‘Although we believe these
rights to be basic to our democratic society,
they now receive remarkably little protection

in Australia.

‘Regrettably that 1973 bill foundered but
now 35 years later the State of Victoria has

picked up Lionel Murphy’s words.

The public forum, part of Law Week 2008,
was chaired by VLA Human Rights and
Civil Law manager Robyn Mills and featured
Chris Thwaites and Helen Szoke of the
Victorian Equal Opportunity and Human
Rights Commission, Liz Curran of Latrobe
University, Diane Sisley of RMIT University
and Claire McNamara of the Office of the
Public Advocate.
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VLA backs trial allocation

by judiciary

In May 2007 the Victorian Attorney-General
announced that the Government was
considering the creation of a single criminal
list for the allocation of indictable criminal
trials, with the aim of ensuring that they are
divided appropriately between the County
and Supreme Courts according to their
seriousness and complexity.

In December, Crown Counsel John Lynch
released a discussion paper outlining how
such a proposal might operate. As part of
this, it describes three main options for
case allocation:

e Allocation by prosecuting agency. Currently,
the Director of Public Prosecutions allocates
criminal cases to the County or Supreme
Court based on statutory criteria, including
seriousness, complexity and public
importance (although the Supreme Court
has the power to overrule this decision).

e Allocation by offence classification. Based
on the UK model, the primary determinant
is the nature and seriousness of the
particular offence.

e Allocation by judiciary. Based on the
South Australian model, a senior judicial
officer determines the jurisdiction based
on the nature and seriousness of the
particular case.

VLASs supports the last model, as we believe
the jurisdiction should not be determined by
one of the parties involved, and allocating
solely on the basis of the classification of
the offence is arbitrary and may waste court
resources.

A second question raised by the discussion
paper is whether current restrictions on the
cases which can be heard by the County
Court should be removed.

At present, treason, murder, attempted
murder and child destruction can only be
heard by the Supreme Court. There does not
appear to be a rational explanation for this
distinction, except to note that it may be a
hangover (pun not intended) from the days
when these were capital offences.

Other serious offences, such as trafficking or
cultivating large commercial quantities of
drugs, now carry similar maximum penalties
to these offences yet may be heard in the
County Court.

As a result, VLA does not see a reason why
the County Court should not be able to hear
homicide and other offences, where
appropriate. This would mean that the
seriousness and complexity of a case would
determine where it should be heard, rather
than simply the classification of the offence.

VLA responds to review

Equal Opportunity Act

In November 2007 Julian Gardner released

a discussion paper as part of his review

of the Equal Opportunity Act 1995. The
review is examining how the Victorian Equal
Opportunity and Human Rights Commission
can better address systemic discrimination,
and how the complaints-handling system can
be improved.

VLA made a substantial submission to this
review in January. Some of the points raised
by the submission include:

e Highlighting the need for significant
increases in funding to organisations which
provide legal advice to people who may
have an anti-discrimination complaint

e Supporting reforms to the definitions of
‘direct’ and ‘indirect discrimination’ to make
complaints easier to prove
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e Calling for clarification and expansion of the
remedies available in anti-discrimination
cases, including mandating changes to
policies and procedures, enforcing public
apologies and increasing the quantum

of damages awarded. These changes

are necessary to show that the justice
system, and society more generally, takes
discrimination seriously; and

Reiterating the need to include ‘irrelevant
criminal record’ as a protected attribute

in the Equal Opportunity Act. This is
particularly important given the dramatic
increase in the number of criminal record
checks undertaken in recent years, and the
Government's failure to introduce spent
convictions legislation.

of

One of the disappointing aspects of the review
is the fact that the Government explicitly
excluded consideration of anti-discrimination
exceptions and exemptions from the terms of
reference. These can operate to undermine the
effectiveness of anti-discrimination schemes,
and so should have been included as part of

a comprehensive review, although it is noted
that the Department of Justice has committed
to undertake a separate internal review of
these issues.

Mr Gardner's review is expected to be
completed by mid-2008. In the inaugural
Annual Statement of Government Intentions
in February, the Government committed to
introduce an Equal Opportunity Amendment
(Systemic Discrimination) Bill before the end
of this year.
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key access
for lawyers

VLASs new website was launched in the new
year and features a section specifically for
Victorian lawyers. The site includes
newly-presented information on the
following topics:

e private duty lawyer schemes

¢ /L As family dispute resolution service

e e-lodgement for grants of legal aid

e section 30 panel

® section 29A panel

e community legal centres

e /LA grants handbook.

The lawyers' section of the site includes
various forms, tax invoices, worksheets and
checklists, which can all be downloaded for
your convenience.

The site, which caters for the general public
and VLA clients as well as lawyers across
Victoria, also boasts a clean and clear design
and a very refined search engine, meaning
visitors to the site can find information
quickly and easily.

" New website a

point

Access for particular groups of the
community is another feature of the site.
Visually-impaired visitors to the site will find
it compatible with screen reader and Braille
browser software.

Members of Victoria’s culturally and
linguistically diverse communities will find
legal information available in 26 languages.

VLA believes the new website will become
a key access point for anyone requiring
information about legal aid, and especially
for private practitioners and their work

with VLA,

The March issue of the Law Institute Journal
described the site as ‘refreshingly clean’,
saying that ‘a useful tool for practitioners
and the public alike is Legal Words — a list

of common legal words and terms with
definitions. The journal also said the New
Law page of the website is ‘a great resource
for locating changes to law and legislation”.

www.legalaid.vic.gov.au
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New VLA publications

A new VLA fact sheet explains how grants of
legal assistance work and how VLA clients
may be asked to pay back some or all of their
legal costs. Who pays for a grant of legal
assistance? has been developed for anyone
who is interested in applying for a grant of legal
assistance.
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How to run your family law case (formerly
the Self represented litigant’s kit) has been
updated. This publication is a do-it-yourself kit
to help people prepare a family law case and
represent themselves in court. The kit also
outlines alternatives to going to court, such as
family dispute resolution.

New features include a guide to legal words
and new procedures in the Melbourne Family
Court of Australia. This edition has undergone
a substantial plain English edit.

You and family law - a short guide has
also been updated. This publication has been
developed for culturally and linguistically
diverse readers and offers an introduction

to family law. Chapters include Separation
and divorce, Family violence, Family dispute
resolution, Children, Dividing your property
and a section on Where to get help.

Disagree with a Centrelink decision? A new
brochure about appealing Centrelink decisions
is part of VLA latest free publications. The
brochure outlines how VLA specialists in
social security law can help people who
disagree with a Centrelink decision.

The new edition of People and work now
include changes to the law since July 2007.
Most of these changes relate to information
about the Australian Fair Pay and Conditions
Standard. There is also more comprehensive
information about pay, superannuation, and
health and safety at work.

These free VLA publications, and many
others produced by Victoria Legal Aid, can
be ordered at www.legalaid.vic.gov.au or by
calling 9269 0223
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... continued from page 01

Family law services under siege

We also deliver the lowest average case cost
and generate far higher client contributions
than the other commissions!

In 2006-07 VLA approved 1,600 more

family law litigation grants than Legal Aid
NSW despite having $16 million less in
Commonwealth funding than NSW. Victoria
provided 9,636 family law grants compared to
8006 in New South Wales.

VLAs Commonwealth funding increased
10% in the seven years between 2000 and
2007 whereas funding to New South Wales
increased 51% and to Queensland by 78%.
Per capita funding last financial year was
$6.22 to Victoria, $723 to New South Wales
and $8.21 to Queensland.

In a submission to the Commonwealth
Attorney-General's Department, Mr
Parsons said: 'VLA understands that the
Commonwealth has found it difficult to
fund our organisation in line with the other
commissions because of the level of
Commonwealth reserves enjoyed by VLA
over the last decade!

Such reserves were accumulated through
VLA client debt collection practices

which are unmatched by the other states
and territories. But in recent years the
Commonwvealth has insisted that VLA use
those reserves or risk funding reductions.

VLA has now honoured a Commonwealth
request to fully utilise those reserves. They
have been used to provide an extensive and
innovative range of services and programs,
said Mr Parsons. VLA now urgently requires
additional Commonwealth funding support if
those services are to continue!

In mid-April the Commonwealth Attorney-
General's Department promised a $2million
injection to assist VLA with family law
demand. ‘This is “one off” funding, said Mr
Parsons. ‘It isn't the complete answer to our
Commonwealth funding needs, demand
exceeds income by $1million every month,
but it is still very welcome and will help ease
some of the pressure on the Commonwealth
side of the ledger!

However, unless additional base funding of
$10million is forthcoming, VLA will need to
reduce further services, including cutting back
innovative programs which have been built up
using VLAs Commonwealth reserves.

e 2
Commonwealth funding to Legal Aid Commissions: three state comparison
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42,000 T
36,000 1
30,000 1
24,000 1
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Year 99/00 00/01 01/02 02/03 03/04 04/05 05/06 06/07
NSW 51% increase 99/00 to 06/07
VIC 10% increase 99/00 to 06/07
QLD 78% increase 99/00 to 06/07
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Family law grants comparison
2006/07 VIC NSW QLD
Funding (Smil) $307  $474  $321
Number of family
law grants 9636 8,006 5,856
Average cost per
family law grant ~ $2,835 $3,328 $3,320

N ||

These include:

e family dispute resolution services

e family lawyer secondments to the Victorian
Aboriginal Legal Service and to three
community legal centres

e alternative duty lawyer schemes provided
by Peninsula CLC and WWomen'’s Legal
Service CLC.

Mr Parsons said reducing or terminating
such services would be ‘actions of last
resort. The establishment and operation

of these services have helped set the
national benchmark for delivery of legal aid.
To dismantle such frameworks would see a
substantial and palpable reduction in VLASs
current Commonwealth legal aid program.

‘I the funding distribution to VLA was brought
into line with funding to New South Wales
and Queensland, surely a fair approach now
that VLA has used its reserves, our current
Commonwealth funded legal aid program
could be maintained.

VLA believes it sets the national benchmark
for best practice in the provision of legal

aid in many areas, said Mr Parsons. ‘We
manage our finances and resources to the
highest standard and are arguably the most
efficient, effective and innovative of all the
Australian legal aid commissions. The reward
we seek from the Commonwealth for this
superior performance is nothing more than
equal treatment in comparison to the other
commissions.

‘In the absence of additional Commonwealth
support VLAS role as a leader and role model
in the national sector will be diminished. A
small additional investment in VLA is also a
sound investment in the national system!

Victoria Legal Aid t 9269 0234
350 Queen St f 9269 0381
Melbourne VIC 3000 e editor@vlavic.gov.au

www.legalaid.vic.gov.au
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