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INTRODUCTION 

VLA welcomes the Government’s plans to improve diversionary services to young people in Victoria. We commend the extensive research conducted and discussion paper produced by the Department of Justice as an important step forward in that process. 

Diversion is not a ‘soft option’. On the contrary, diversion is more onerous and productive than going to Court and being sentenced to a good behaviour bond. Diversion requires that a young person not only take responsibility for their actions but engage in rehabilitative and restorative activities. This produces outcomes that are more meaningful to both the young person and the community. 

YOUNG PEOPLE AND VICTORIA LEGAL AID 

Children appearing before the Criminal Division of the Children’s Court of Victoria must be represented, in all but the most minor of matters
. Victoria Legal Aid (VLA) funds representation for young people in nearly all criminal cases. Our in-house practice handles approximately half of those cases. The in-house practice is organised around a specialist team in Melbourne and across a network of 16 regional offices throughout the State. 

WHY DIVERSION WORKS 

The desirability of a universal diversionary scheme for young people is based on the demonstrated success of the adult Magistrates’ Court Criminal Justice Diversion Program in lowering recidivism rates. The system should be designed to capture young, low level offenders who, under our current system would receive a good behaviour bond or less at first instance. The social science is clear that children respond better to educative and rehabilitative programs than to punishment
.

Most juvenile offenders ‘grow out’ of offending and rates of offending usually peak in late adolescence and decline in early adulthood
. The relationship between age and crime is ‘one of the most generally accepted tenets of criminology’ (Fagan & Western 2005: 59). This relationship has been found to hold independently of other variables (Farrington 1986)
.

Young people aged between 16 and 17 are massively over-represented in criminal offence rates
. Children and young people tend to be over-represented in certain offences such as graffiti and fare evasion, yet they are under-represented as the perpetrators of others such as fraud, road traffic offences and crimes of serious violence
. Young people are at increased risk of victimisation and of a range of psychosocial problems such as mental illness and alcohol and drug problems
. A therapeutic diversionary program in appropriate cases is likely to result in a longer term reduction in youth crime. 

A greater emphasis is needed, therefore, on front-end approaches and therapeutic interventions to prevent and address youth offending. Helping children to ‘grow out of crime’ at an earlier age is also important. Developing a comprehensive diversionary scheme which addresses rehabilitative and developmental issues that lead to offending, and allows the child to avoid a criminal record, is vital. 

Whether diversion is the most appropriate response depends on the young person’s individual circumstances including: 

· their rehabilitative and developmental needs; 

· where they are in the sentencing hierarchy; and 

· the nature of the offence. 

The labeling of a young person as a criminal offender by imposing a criminal record is usually counter-productive. Any finding of guilt in the Children’s Court (including a good behaviour bond) leads to a disclosable criminal record for five years
. This further entrenches anti social behaviour by making it more difficult for a young person to grow out of their offending. In order to best address and change offending behavior, a thoughtful and tailored approach which works better than a one size fits all approach is needed
.

MAKING DIVERSION EFFECTIVE 

The primary focus for improving diversionary services for young people should be the creation of a pre plea Children’s Court diversion program. This program would be in line with the scheme that has been operating in the Magistrates’ Court since 1997. 

The term ‘diversion’ can be considered in the following four ways: 

1. Pre Court Diversion – where offences do not go to court, such as a formal or informal police caution; 

2. Pre Plea Diversion – where offences go to court, but young people are placed on a diversion plan before entering a formal plea of guilty. Upon successful completion of the plan the offences are struck out. There is no disclosable criminal record, since there is no formal finding of guilt; 

3. Post Plea Pre Sentence Diversion – where offences go to court and a plea of guilty is entered, but the magistrate is yet to finally determine the appropriate sentence. Sentencing is deferred for the young person to participate in diversion. The outcome may lead to a reduction in the sentence, such as avoiding a supervisory order or detention in appropriate circumstances. An example is the Youth Justice Group Conference program; and 

4. Bail Support Diversion – where offences lead to a young person being arrested and remanded in custody. Bail Support provides sufficient services to allow a young person to be safely managed in the community on bail, the risks associated with incarceration of children avoided and the rehabilitative prospects of the young person improved. 

VLA believes that reforms should focus on pre plea based diversion because the Children’s Court already has a comprehensive suite of sentencing options for higher end or repeat offenders. However, these are usually only activated after a young person has progressed into the criminal justice system. 

Higher end sentences are administered by the Youth Justice branch of the Department of Human Services. The sentences and supports behind them are holistic and effective. Our view is that the Government’s investment in this form of youth rehabilitation contributes to

Victoria having the second lowest rate of offending
 and lowest rate of detention
 of young people in Australia. 

It is efficient and effective to divert young people before they progress to the point of requiring a Youth Justice supervisory order. This will better enable young people to address any offence-related issues at an earlier stage. It will also minimise cross-contamination through association with offenders more entrenched in the system. Intervention at an early age and stage is the most effective way of preventing progression into the Youth Justice system
. 

VLA has seen the benefits that have flowed to both offenders and the community through the adult Magistrates’ Court Criminal Justice Diversion Program. We strongly believe that even greater benefits could be achieved if young people had state-wide access to these services at an early stage with the opportunity to avoid a criminal record
. We propose in this submission that a similar legislated diversionary framework that applies to adults be extended to children. 

BENEFITS OF DIVERSION 

1. Identifying offence related issues 

Pre plea diversion for young people is significantly absent from our criminal justice system. There is currently no incentive to disclose issues that may underlie the early offending behaviour of young people. In fact there is a perverse benefit in young people not disclosing, or minimising their issues to improve their chances of obtaining a good behaviour bond or a lower sentence. This is a missed opportunity to address causes of offending as there is little or no developmental, rehabilitative or preventative intervention involved in a good behaviour bond or lower sentence. This is unlike the higher end supervisory orders requiring compliance with Youth Justice. As it stands the current system does not encourage the identification and addressing of a young person’s needs.

2. Incentives to act 

The second significant benefit of pre plea diversion is that it provides a young person with the opportunity to avoid a finding of guilt and a criminal record. This is an important tangible incentive for a young person, and one that both they and their parents or guardians can readily understand. This leads to a willingness for a young person to reveal their issues and commit to engage in dealing with them at an early stage. Where the incentive to comply with Youth Justice supervisory orders is to avoid going into youth detention, diversion provides a similar but earlier incentive to avoid a criminal record before their offending related issues become entrenched. As we see with our adult clients, without diversion they may simply be facing a fine but with diversion they must deal with the issues that led to their offending. This is what makes diversion work. 

3. Reduced cost 

Thirdly, the early identification of the needs of the child will be considerably cheaper when considering the whole cost of delayed intervention. The future costs include further offending, more court events, and expensive forensic reports commissioned from a professional at the Department of Human Services or the Children’s Court Clinic at a later date. 

4. Quick and appropriate responses to youth offending work best 

A fourth benefit of a structured pre-plea diversion scheme will be a reduction in delay in the Children’s Court. This will be achieved given the reduced incentive for young people to contest charges or adjourn proceedings to analyse the police case. All that would be required from a young person is a general acknowledgment of their behaviour, not the detailed specifics of each charge. This enables matters to progress more quickly, cutting down on the need to adjourn proceedings, and enabling consequences for offending behaviour to be applied quickly. This approach will assist in reducing recidivism.

SUMMARY OF RECOMMENDATIONS 

Pre Plea Diversion 

Recommendation 1: Legislate a pre plea diversionary scheme into the Children Youth & Families Act 2005 (CYFA). 

This will establish the framework and mechanism for the operation of diversion. This should be based around the framework contained in s59 of the Criminal Procedure Act 2009 with three key elements: 

1. Suitability for diversion should be at the sole discretion of the Magistrate, although submissions can be made by both the prosecution and the defence. 

2. Conditions must not be more onerous than necessary. Conditions should only address any rehabilitation or developmental needs that will reduce the risk of reoffending. 

3. Must be state-wide 

Recommendation 2: Establish court-based Children’s Court Diversion Co-ordinators to assess and recommend conditions for a diversion plan. 

If diversion is approved by the Magistrate, the co-ordinators will provide the conduit in linking in the young person to the locally based support services. 

Importantly their role is not to act as gate keepers for diversion but to assist the court in making the most appropriate conditions. The coordinator will have a critical role in identifying the child’s rehabilitation or developmental needs and identifying the local services available. VLA supports the Youth Justice Court Advice Service undertaking this task given they already work closely with local services and are experienced in the youth justice system.

Recommendation 3: Incorporate child protection methodology and supports into diversion of young offenders 

For young people with child protection concerns it is necessary to conduct an assessment of the young person’s individual needs, developmental, familial and child protection history before any recommended activities are made as part of a diversion plan. A developmental deficit-based approach to offending and diversion should be adopted, such that where appropriate, offending behaviour is seen as the consequence of inappropriate development or earlier abuse and neglect, and rehabilitative efforts are directed at addressing and correcting these issues. 

Accordingly we recommend that: 

1. Any pre plea diversion scheme must take into account the young person’s developmental issues that may have contributed to the offending and include conditions relevant to those needs 

2. Diversion Co-ordinators must liaise with any child protection or contracted workers already assisting the young person and their families. This includes case planned services and therapeutic services, as part of a diversion plan 

Police Cautioning Program 

Recommendation 4: Legislate the Police Cautioning Program 

Police cautioning should be legislated to embed the program and create a more robust system. It is crucial that any legislation does not impede the discretion of the Police and that charging a young person with a criminal offence remains an option of last resort. 

Legislative power should be conferred on the Children’s Court to dismiss a charge and administer a caution where the court is satisfied that a caution should have been administered by the police.

Intensive Bail Support 

Recommendation 5: Continue the state wide expansion of the bail support program for young people and expand the bail support program to include child protection clients. 

The Bail Support Co-ordinator must be able to liaise with any child protection or contracted workers assisting the young person and include case planned services, including therapeutic services, as part of a bail support plan.

DESIGNING THE BEST DIVERSION SYSTEM 

Recommendation 1: Legislate a pre plea diversionary scheme into the CYFA. 

Recommendation 2: Establish court-based Children’s Court Diversion Co-ordinators. 

A pre-plea diversion program is designed to target front end, relatively low level offenders who would ordinarily attract a good behaviour bond or lesser order in the Children’s Court. 

Any model should include a clear legislative framework in the Children’s, Youth and Families Act 2005. 

The framework should be based on the diversionary scheme in section 59 of the Criminal Procedure Act 2009 with two important distinctions: 

5. In determining whether to grant diversion, the court should not require the informant’s or prosecution’s consent, but can take into account any submissions they make; 

6. Diversion conditions should not be more onerous than is necessary to address any underlying rehabilitative or developmental issues to reduce the risk of reoffending and ensure that the young person takes responsibility for their actions. 

The adult diversionary scheme requires the consent of the prosecution. This is problematic, particularly if applied to young people. In the adult jurisdiction the requirement to obtain prosecution consent means that cases are frequently adjourned to enable contact with the informant to ascertain their attitude to diversion. There are real benefits to young people acknowledging their offending behaviour and receiving a consequence as soon as possible after the event. This enables underlying issues to be identified quickly and young people ‘pulled up’ before further offending occurs. 

The requirement for prosecution consent enables police to refuse adult diversion without an independent and objective review of this decision. For example, diversion may currently be refused by police if a person was obnoxious on arrest. But the post-arrest behaviour may be symptomatic of issues best dealt with by quick and effective intervention through a diversionary program. This is particularly the case for young people.

The police routinely exercise their discretion in appropriate ways around their interactions with young people, particularly in relation to decisions to formally or informally caution offenders. Despite this, it remains important for police not to hold the quasi-judicial role as gatekeepers of a youth diversionary program. 

For these reasons, the decision to grant a young person diversion should be made by a Magistrate alone, with the prosecution and defence able to make submissions. 

The diversion model should also include locally based court coordinators. This role is to assess the young person and recommend a suite of locally available services in a Diversion Plan to the Magistrate. If, after hearing submissions the Magistrate deems the young person suitable, the co-ordinator will link them into the appropriate support services. They will also ensure the young person has completed their Diversion Plan before the Magistrate strikes the charges out. 

Consideration could be given to resourcing the current Youth Justice Court Advice Service (YJCAS) so that they can undertake this role. Youth Justice already have established links with locally-based service providers through working with young people on supervisory orders. 

The role of the coordinator is a vital to the success of the diversion program. Coordinators will need to be appropriately trained to undertake this role. 

Particularly they will need to have: 

7. an understanding and appreciation of the purpose of diversion; 

8. the skills to undertake assessments of young people to identify their rehabilitative and developmental needs; 

9. knowledge and availability of locally-based support services; 

10. the ability to co-ordinate with child protection services or other community-based services and agencies that the young person may already have involved in their lives; and 

11. the willingness and ability to think proactively and creatively about conditions that can achieve the purpose of diversion in a resource-constrained system. 

It is important that the co-ordinator’s role is established not to act as a gatekeeper for diversion, but to assist the court in making the most appropriate conditions on a Diversion Plan. The ultimate assessment of suitability for diversion and the actual conditions on a plan must be a judicial decision. 

Given many metropolitan and regional Children’s Courts only sit once per week, or less frequently on days deliberately staggered, a dedicated coordinator for each court would not be needed. Instead, one for each region, based on the current set up of the YJCAS, should suffice. 

Due to its evaluated success, the ROPES program should remain an option for the Court as a condition attached to the Diversion Plan. Consideration should be given to expanding the function of the Youth Justice Group Conferencing program to include it, in appropriate circumstances, as a possible diversion condition. 

The creation of a Children’s Court diversion program is also crucial in avoiding the following common scenario: 
CASE EXAMPLE 1 – Lack of diversionary programs for children outside metropolitan Melbourne 

Sarah is 17 years old. She was charged with theft of two casks of wine from a bottle shop in a country town. She attended the store with two other friends and made admissions to acting as a look-out. The two other co-accused are both 18. 

Sarah apologised to police and admitted that she knew it was wrong. She said the reason she helped steal the alcohol was because they had no money and wanted some for a party that night. 

Sarah’s father has no involvement in her life and she lives with her mother. Her mother doesn’t work and is on a disability pension. Her mother has been concerned about her recent drinking habits and peer associations which are affecting her studies. She also indicated that their relationship had deteriorated and she found it difficult to manage Sarah’s behaviour, particularly when Sarah had been drinking. 

Sarah had recently been cautioned by police for being drunk in a public place and indecent behaviour. 

Both Sarah and her co-accused were charged and given court dates. Sarah appeared in the Children’s Court whilst the co-accused were both given Diversion Notices and appeared in the Magistrates’ Court. The co-accused were found suitable for diversion and went on to complete their diversion plans. Their matters were struck out without a criminal record. 

Being in a Children’s Court in a region without access to any informal diversion programs, Sarah was not eligible for diversion. She pleaded guilty to the theft. After a stern warning the Magistrate gave her the opportunity to show this was a once off mistake and gave her a good behaviour bond. 

In the months following the court appearance, Sarah’s mother saw her situation deteriorate. Sarah left her studies. Her mother tried to help Sarah to find work at the local supermarkets and fast food stores but her criminal record for theft meant she could not get past the interview stage. Without work her negative peer associations continued and her offending increased. She is now facing further more serious charges. 

With the proposed Children’s Court diversion program the following alternative could provide a better outcome: 

After a brief mention at the Children’s Court, the Magistrate decided to stand down the case and have the Diversion Co-ordinator conduct an assessment for appropriate conditions for a Diversion Plan. He was particularly concerned to hear about Sarah’s alcohol abuse. 

The Diversion Co-ordinator assessed Sarah and recommended that she complete alcohol counselling through the Youth Support Advocacy Service (YSAS). YSAS is the locally based service in the region providing drug and alcohol counselling, along with family support. 

The Magistrate was given the diversion plan and heard further submissions from Sarah’s legal representative. He heard she was a keen cook and she was thinking of enrolling in Certificate II in hospitality. The Magistrate agreed to give her the opportunity to undertake the Diversion Plan. Her plan had two special conditions: 

1. to complete the YSAS drug and alcohol counselling 

2. to write a letter of apology to the owner of the store owner. 

The Magistrate gave Sarah a clear message that this was her first and last opportunity to avoid a criminal record and that she had to complete the plan before her charges would be struck out. He also reminded her that a criminal record could affect her employment after her hospitality course. 

Sarah completed her Diversion Plan and her charges were formally struck out. She is now working part-time at Safeway and studying for her Certificate II in hospitality.

Recommendation 3: Incorporate child protection methodology and support into diversion of young offenders 

A child protection client variant should be included in the basic pre-plea diversion scheme. 

Many young people who become chronic offenders or are sentenced to detention are, or have been, child protection clients
.

The numbers of young offenders who are in need of protection or support due to maltreatment is increasingly highlighted through recent social science research
.

Any pre plea diversion scheme should take into account the young person’s developmental issues that may have contributed to the offending. Conditions relevant to those needs could be included in any diversion plan such as: 

· For existing child protection clients, case planned supports being explored and specified; 

· For young people referred to Child Protection for investigation under s. 349 (1) CYFA, a condition requiring co-operation with DHS during the investigation phase and compliance with any recommendations for voluntary or other supports; and 

· For young people not involved with Child Protection, but for whom there are clear developmental issues, a condition requiring co-operation with an appropriate community-based child welfare agency or support service to assess their needs and compliance with any recommendations for voluntary or other supports. 

Diversion Co-ordinators would need to be empowered to liaise with any child protection or contracted workers assisting the young person about case planned services, including therapeutic services. Instead of referring these young people to basic diversion programs, which could be inappropriate for young people with special needs, they could have a plan tailored to meet those needs.

As the services provided by child protection or contracted services would already be planned, these would be resource-neutral for existing child protection clients and young people referred under s. 349 (1). 

Recommendation 4: Legislate the Police Cautioning Program 

The current police cautioning program is successful in appropriately diverting young people from the criminal justice system. As with diversion, police cautioning would benefit from being embedded by a robust statutory framework. This is important to ensure that the principles of the program are clearly defined and understood. 

Currently police cautioning occurs by virtue of the interaction of two separate Procedures and Guidelines and a Policy Rule contained in the Victoria Police Manual. 

Cautioning structures framed in legislation should be based on the policy in the Victoria Police Manual. Further, any model must retain the flexibility of the current model with respect to informal and formal cautioning to better ensure just outcomes in individual cases. It is crucial that any legislation does not provide a ‘cap’ on the number of cautions. 

In limited circumstances it will continue to be appropriate for a young person to receive multiple cautions. For example, where a young person with mental health issues is causing persistent public nuisance, the police may recognise that the young person is already receiving appropriate mental health treatment and decide against involving a formal criminal justice system response. To ‘cap’ the number of cautions available would be to fetter the appropriate use of police discretion and make it difficult to tailor responses to individual cases. 

The Children’s Court should also be given the power to dismiss the charge without a plea of guilty if satisfied a police caution should have been given. Relevant provisions for legislation could simply be adapted from the Queensland model s21 of the Juvenile Justice Act 1992
 This would further improve the current cautioning system, and promote consistency and accountability. Currently, the police determine in isolation whether a child should receive the substantial benefit of a caution. Our experience suggests that the police approach to cautioning is inconsistent across the state. A legislative system would offer both public accountability
 and the opportunity for judicial oversight. 

Judicial oversight of cautioning would demand little court resources since the matter is already before the court. In addition judicial consideration of whether to caution would probably not take long as the offences would be comparatively simple and at the lower end. 

Finally, existing police training should be evaluated to ensure police members are familiar with all relevant support services and referral pathways. This will allow them to provide well targeted warm referrals for a young person presenting with a particular offending related issue. Coordination with the Youth Referral Independent Person Program (YRIPP) may provide an opportunity to join-up services. The YRIPP send an independent person to attend police interviews when young people do not have access to a parent or guardian. At the conclusion of the police interview this independent person assesses the needs of each young person and often makes well targeted warm referrals to support services. 

Recommendation 5: Continue the state wide expansion of the bail support program for young people and expand the bail support program to include child protection clients 

The Intensive Bail Support Program commenced as a pilot in 2010. Our experience has shown this is an extremely effective program in reducing re-offending. As with all successful pilots, the challenge is to see it expanded and embedded state-wide. 

Given the interaction with the Bail Act 1977 and recent case law
 that has developed it is not necessary to legislate the Bail Support Program. 

Prior to the intensive bail support program many young people stayed in remand until their lawyers were able to arrange appropriate support services or until they chose to plead guilty or were found not guilty. 
CASE EXAMPLE TWO – Pilot Intensive Bail Support Program 

Tim is 17. He was arrested on a Friday evening in relation to a burglary at an automotive shop. He was with two co-accused who are alleged to have taken four sets of alloy wheels.

Tim made admissions and told police that they intended to sell the wheels and all take an even share. Tim also told police he was going to use money to buy the drug ‘ice’ and that he has a $100 a day habit. 

Tim was also found in possession of 5 grams of methamphetamine. Because of the quantity he was charged with trafficking a drug of dependence. He has a prior record for possessing cannabis and shop theft. 

Tim was remanded in custody on the Friday night by the bail justice to appear in the Children’s Court on Monday morning. He had never been on remand before. 

At court on Monday Tim saw the duty lawyer in the cells. He told his lawyer that he had spent two painful nights coming down off drugs. He instructed that he had detoxified, did not need drugs anymore and wanted to be released on bail. Tim also said he did not want to plead to trafficking because the drugs were for personal use. 

Tim’s lawyer knew that if Tim pleaded guilty the Magistrate would probably release him on a youth justice supervisory order. However, Tim did not agree with the trafficking charge. His lawyer also believed that a Magistrate would probably refuse bail without structured drug counselling being in place. 

Tim’s mother was at Court and said Tim could live with her. However, she said that over the last month she had seen him spiral out of control with the drugs and could not manage his behaviour. 

Tim’s lawyer engaged the Intensive Bail Support Program (IBSP). The IBSP worker conducted an assessment and found Tim would be a suitable candidate. He recommended a four week adjournment and arranged a placement for Tim in a detoxification unit for a week and then ongoing intensive drug counselling. 

After a bail application, Tim was released part-heard on bail conditions to comply with any lawful direction given by the IBSP and to comply with the assessment recommendations. The matter was adjourned for a contest mention. 

Tim returned to Court four weeks later with an IBSP progress report. The report stated that Tim had complied with his bail conditions and had made significant progress in addressing his drug habit. It recommended a further adjournment for him to continue to engage with the various support agencies. At the contest mention the prosecutor agreed to amend the trafficking charge to possession of a drug of dependence. 

Two months after his arrest Tim was drug free and the court was given positive report about his progress. The Magistrate placed Tim on a short probation order to monitor and support him in remaining drug free. 

The Intensive Bail Support Program should be expanded to include child protection clients and young people referred for protective investigation under s. 349 (1). 

The Bail Support Co-ordinator needs to be empowered to be able to liaise with any child protection or contracted workers assisting the young person to include case planned services, including therapeutic services, as part of a bail support plan. 

Whilst at first glance it would appear that this is a duplication of services, our experience has been that it can be very difficult to get child protection workers involved when a young person is in a criminal proceeding. It can be similarly difficult to get Bail Support involved when Child Protection is already involved. Thus, those children who are most vulnerable – those with child protection needs and at risk of incarceration because of offending behaviour – are often the ones who struggle most to get appropriate services and supervision. 

By allowing the Bail Support Co-ordinator to assist young people with protective concerns, they will be better able to receive focussed services that appreciate the connection the developmental and protective needs of the young person when appropriate.

CASE EXAMPLE THREE – Child Protection notification 

John was a young client remanded overnight by police after being charged with robbery. Although he had no prior criminal history police were opposing bail at Court. Police also notified the DHS After Hours service that John was in custody and may be in need of protection. As a result of this notification John was found ineligible for the Intensive Bail Support Program. 

John was in need of accommodation and drug and alcohol support services. DHS Child Protection did not send a child protection worker to court so the matter was adjourned to the following day. John was remanded in custody. 

Again the next day Child Protection were not at Court The duty lawyer tried calling Child Protection to try to have someone attend, but could only leave messages with reception. The matter was again adjourned. 

At the next hearing John’s duty lawyer again made a number of calls to Child Protection throughout the day. Child Protection repeatedly advised that the matter "had not been allocated yet" and they would call back. After calling Child Protection again later in the afternoon, they told the duty lawyer that they were not intending to attend court. 

After discussions with John about his options he instructed he would plead to the charges so he could get youth justice involved to assist him to ‘get out’. This was despite denying the charges and the reservations his lawyer had about the strength of the police case. 

Ultimately the Magistrate accepted the guilty plea, granted bail and deferred sentencing so that John could work with Youth Justice for a period before coming back to court for sentencing at a later date. 

This example illustrates how the present system falls down because Bail Support is currently not available where Child Protection are already involved.

DISCUSSION QUESTIONS 

2. Are you aware of other Diversionary Programs designed specifically to assist young people who have contact with the police or the Court ‘pre-sentence’? 

Current diversionary programs available in metropolitan Melbourne Children’s Courts should be retained. These include the Ropes and Right Step programs. 

The Ropes program has been evaluated as effective and with a lower recidivism rates than the conventional criminal justice approach. 

The Right Step Program is a pilot 6 week pre-finding of guilt diversionary program operated by Youth Connect available at the Moorabbin Justice Centre
. It is a form of diversion available if the police and the Court agree. The young person then attends offence specific programs to address their offending. This is closely monitored by a Right Step Program case worker who prepares a report for the court. If successful completed, the charges are formally withdrawn. 

This pilot is unique as it employs individual case managers to assist the young person throughout the diversionary period. They work intensively with the young person to ensure that they are accessing the locally based support services. They also have the ability provide progress reports to the Court and modify the plan if further needs for the young person become apparent. Anecdotally, this works extremely well. Youth Connect have commissioned RMIT to undertake an evaluation of this program. 

5. Do you think there should be circumstances in which a young person can avoid a criminal record? If yes, in what circumstances should this occur? What other records, if any, of the offending behaviour should be kept? 

Criminal Records can be a significant impediment for young people obtaining employment. Young people have yet to develop work experience and unlike adults are unlikely to have a previous employer’s reference. A criminal record, even for matters finalised without conviction, can make it harder for young people to break into the work force.

We know that for many young people, employment is an extremely important factor in growing out of offending behaviour. It provides them with something to do and exposes them to more stable social networks. It also provides them with financial independence and new goals in life. 

Factors that reduce the risk of re-offending include “a reduction in unstructured time and an increase in structured time; an income, which enables home-leaving and the establishment of significant relationships; a legitimate identity; an increase in self-esteem; 

use of an individual s energies; financial security; daily interaction with non-offenders a reduction in the time spent in single-sex peer-aged groups and ambitions and goals, such as promotion at work (Farrall,2002:146).
”

Related to the above discussion is the theory of ‘labelling’. This theory, which emerged in the 1960s, posits that young people who are labelled ‘criminal’ by the criminal justice system are likely to live up to this label and become committed career criminals, rather than growing out of crime, as would normally occur. The stigmatisation engendered by the criminal justice system therefore produces a self-fulfilling prophecy—young people labelled criminals assume the identity of a criminal
.

VLA believes that as a general rule young people should not have their criminal records disclosed to employers, as currently occurs with the standard National Police Checks. 

Victoria Police Information Release Policy sets out the following: 

“If the individual was a child (under eighteen years*) when last found guilty of an offence and five years have since elapsed… no details of previous offences will be released” 

It does not matter whether the sentence is with or without conviction - currently any finding of guilt in Children’s Court leads to a disclosable criminal record for five years
. This is discretionary and there are exceptions, for example, a defence force security clearance or a working with children’s check where previous criminal records may be relevant. Experience has demonstrated that there are situations in which there are no stated exceptions but information about a finding more than five years earlier is released.

Whilst this may be outside the policy, it is entirely in the discretion of the police officer dealing with the request for release of information. 

Travel can also be affected by criminal records. Whilst this should not be given the same priority as employment, it is still important and can have significant consequence for the young person in later life. 

Spent conviction legislation should be introduced as a priority alongside diversion reforms. 

10. What is your experience of the accessibility of diversion options? 

The lack of consistent state-wide access to diversionary options for young people in Victoria is concerning. Our experience varies from the holistic, comprehensive and well coordinated Right Step Program at Moorabbin to areas with no pre-plea programs such as in Ballarat or Warrnambool. Due to the juvenile justice system’s reliance on ad hoc programs, accessibility to diversionary options has unfortunately fallen victim to ‘postcode justice’, whereby options available to young offenders depend on the location of the Court which hears the matter. 

11. Within current resource constraints, what measures could be implemented to improve availability and use of diversion programs? 

Implementation of our recommendations 1, 2 and 3 could be achieved within current resource constraints. 

14. For what groups do you think it is desirable to develop targeted interventions? 

Whilst is generally preferable to take a consistent approach for all young people there may be cohorts that require targeted intervention. For example, refer to Recommendation 3 in relation to young people with child protection needs. 

19. Do you think there should be specific principles underpinning diversion in Victoria? If so, what should those principles be?

The sentencing principles set out under s362 CYFA should guide any principles underpinning diversion in Victoria. The principles are about rehabilitation which may include specific deterrence and taking responsibility for their actions. 

Section 362 of CYFA – Sentencing Considerations 

· the need to strengthen and preserve family ties 

· the desirability of allowing the child to live at home 

· the desirability of allowing the young person’s education, training or employment to continue without interruption or disturbance 

· the need to minimise stigma 

· the suitability of the sentence to the young person 

· if appropriate, making a young person understand his/her responsibility for the offending behaviour 

· if appropriate, protection of the community 

Diversionary scheme principles should also focus on the developmental needs of young people who are either in the child protection system or who need assistance from child protection or community-based child welfare services or other support services. 

Finally diversion must be available equitably across the state and be at the complete discretion of a Magistrate rather than the Police. 

20. How could the principles be used to create a greater consistency in the delivery of diversionary programs? 

Refer to recommendations 1, 2 and 3. The principles should be enshrined in legislation.

Appendix 1 

JUVENILE JUSTICE ACT 1992 - SECT 21 

21 Childrens Court may dismiss charge if caution should have been administered or no action taken 

(1) If a child pleads guilty before a Children’s Court to a charge made against the child by a police officer, the court may dismiss the charge instead of accepting the plea of guilty if-- 
(a) application is made for the dismissal by or on behalf of the child; and 

(b) the court is satisfied that the child should have been cautioned instead of being charged or no action should have been taken against the child. 

(2) In deciding the application, the Children’s Court may have regard to-- 

(c) any other cautions administered to the child for any offence; and 

(d) whether any previous conference agreements have been made by the child. 

(3) If the court dismisses a charge under subsection (1) because the child should have been cautioned, the court may-- 

(e) administer the caution to the child; or 

(f) direct that a caution be administered to the child as directed by the court. 

(4) The caution is not part of the child's criminal history.
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