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Response to VLA Consultation and Options paper:
Family Law Legal Aid Services Review
About the Federation of Community Legal Centres (Victoria) Inc

The Federation of Community Legal Centres (the Federation) is the peak body for 49 community legal centres (CLCs) across Victoria. The Federation leads and supports CLCs in pursuing social equity and access to justice.

The Federation:

· Works to build a strong and effective community legal sector

· Provides services and support to CLCs

· Provides information and referrals to people seeking legal assistance
· Works for law reform to develop a fairer legal system that better responds to the needs of the disadvantaged, and
· Represents CLCs’ priorities and interests.

Background
In January 2015, Victoria Legal Aid (VLA) released a consultation and options paper, ‘Family Law Legal Aid Services Review’. While this consultation occurs in a context in which VLA has reviewed funding priorities and has previously had to reduce expenditure across a number of areas including family law, we note that the paper states that it is not an objective of the review to reduce the overall amount spent on family law matters but rather to utilise the available funds in the most effective and efficient manner’.
  
We welcome VLA’s approach to consult broadly on the important issues in this review.

Our feedback to the ‘Family Law Legal Aid Services Review: Consultation and Options Paper’ (the Consultation Paper) is divided into general comments about the report and responses to particular options. 
About CLCs and family law services
Every year, community legal centres (CLCs) assist over 100,000 Victorians. Over 80% of our clients earn less than $26,000 a year and around 60% receive assistance from Centrelink. CLC clients include people with mental illness and intellectual disability, homeless people, young people, Aboriginal and Torres Strait Islander people and people from culturally diverse backgrounds.

Many CLC clients have a range of complex needs, commonly including special needs arising from mental illness, cognitive impairment, trauma, limited literacy or limited understanding of English. 

CLCs have a longstanding commitment to providing legal and related assistance to address an individual client’s inter-related problems. They recognise that an individual’s legal rights and well being are usually affected by far more than the facts of their legal case. The CLC model of service is to provide, wherever possible, a holistic response, not only to a client’s interconnected legal issues but also to non-legal problems through partnerships, coordination or integration with other services.

As well as providing a blend of direct services, including information, advice, casework, education and community development, CLCs also have a long standing focus on using client work to identify areas of law, policy or practice that are negatively impacting vulnerable groups and working to address these through law reform or systemic advocacy. This mixed model of legal assistance services is increasingly recognised as constituting the most effective and efficient possible approach. 
In 2013–14, 44% of all CLC client services in Victoria involve family law. In addition, CLCs play a critical role in the connected area of family violence, with one third of new cases opened annually in Victorian CLCs being a family violence case and Victorian CLCs having a well established record in providing specialist family violence legal help to assist women in need of intervention orders. 

General feedback 

While we accept that the focus of the Review is: “to consider how VLA can consolidate what it is getting right in its approach to family law legal aid services”, we believe that the Review is narrowly framed and does not fully reflect the landscape of family law legal aid services. The focus of the Review is on those clients who receive services from VLA, most of whom are eligible for a grant of aid. 

But VLA family law services exist in the context of other legal assistance services provided by CLCs. The bulk of CLC services are provided to people who do not fall within the VLA Guidelines and are not eligible for a grant of aid. The fact that services are often provided to clients who just miss out on eligibility for Legal Aid means that changes to the Legal Aid Guidelines have the potential to dramatically change the number of clients seeking help from CLCs in family law matters, and the amount of family law work undertaken. 

For example, CLCs have provided anecdotal evidence that the changes in the Guidelines that took place in early 2013 resulted in an increase in the number of clients seeking family law assistance from CLCs. Referral data provided by VLA Legal Help shows that referrals to generalist CLCs increased from approximately 7000 in 2012-13 to more than 12,000 in 2013-14, although the Federation does not have data regarding type of legal matter. A comparison of CLSIS data provided in 2011-12 (the complete year before the guideline changes) and 2013-14 (the complete year after the changes) shows an increase in the family law work done by CLCs of 8 percent, with the increase falling in advice and information services. This may reflect CLCs’ efforts to assist a larger number of clients ineligible for legal aid but having to provide one off assistance as CLCs were trying to absorb extra demand with no increase in resources.
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This may seem like a relatively small increase in matters, but other data suggests that those matters constitute a larger amount of CLC time and resources, i.e. the increase in matters is an increase in time-consuming and complex matters. Our data for the state indicates that Family Law matters have constituted a significant amount of CLCs’ practice for many years, and the percentage of total time spent on family law is increasing. 
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The paper appears to understate the sheer amount of family law work undertaken by generalist CLCs, including those that are not specifically funded to provide family law services. From 1 January 2011 to 31 December 2013 VLA assisted 34,450 family law clients (page 20); in a comparable period (1 July 2011 -30 June 2013) CLCs assisted clients with 118,334 family law matters, albeit some of those will have been provided to repeat clients. The paper acknowledges that “CLCs… provide advice services for parents who are separating. Some CLCs will provide further discrete task assistance, either one-off or in a series of instances, for particular matters, for example assisting with explaining court documents and the preparation of consent orders” (page 24). This is only part of the picture. CLCs do provide discrete assistance with tasks, often with preparing court documents. They may see the same clients more than once as they prepare for court. This work can constitute 50 percent or more of the total practice of a generalist CLC. 

There are also several CLCs that provide casework services in family law, such as Women’s Legal Service Victoria (WLSV) and Peninsula CLC, which have developed specialist casework practice in family law. 
CLCs provide low-cost, efficient family law services. These services are undertaken by CLC employees, whose positions are directly funded by VLA. They are (with the exception of Fitzroy Legal Service) performed without grants of aid, and so the time spent on matters is spent on legal work, rather than administrative work in applying for grants. CLCs report that the new VLA Panel requirements will mean that they are less likely to seek VLA grants for disbursements because the VLA Panel entry requirements appear arduous to some CLCs, and lawyers who do not often assist “aidable” clients are reluctant to spend time seeking panel admission. 

However, the efficiency of the family law work undertaken by CLCs could be increased. CLCs report that they often lack access to resources (such as the Family Law Book), administrative systems (such as LEAP, which simplifies the preparation of court documents), and as a result family law work is more time consuming. Funding for subscriptions to these resources could be provided to the Federation, which could purchase subscriptions on behalf of multiple CLC users. In the past VLA precedents have been provided to CLCs on request. We are informed that the new VLA precedents system makes this impossible and precedents will no longer be provided to CLCs. As a result some solicitors will be in the position of developing and updating their own family law precedents, in some cases from scratch. 

Many of the options and approaches flagged in the Consultation Paper are positive and reflect good, client-centred practice that will improve the experience of those needing family law help while increasing the prospect that some disputes will be prevented or resolved at an earlier stage. Many of these approaches also reflect strategies and approaches developed and applied by CLCs, to varying degrees, for considerable time. As we will note in relation to a number of the options presented, particularly those that seek to improve early intervention and to provide continuity of service, funding CLCs to undertake more of this work is clearly one of the means by which family law services could be improved. 
Overall, this Review presents an opportunity to revisit the mix of family law work undertaken by VLA staff, CLCs and the private profession, with potential to increase the amount of work CLCs are resourced to undertake in this high demand area.  
Comments on options
We have addressed only those options where the Federation has capacity and expertise to comment on behalf of CLCs. We have not commented where we are aware that a CLC with greater expertise will comment via a separate submission. 

Option 1: Better promote existing Legal Help and duty lawyer services and actively expand outreach

CLCs have extensive experience and sophisticated practices of “outreach” and many CLCs in Victoria have well established and successful outreach programs that have been built up over many years. For example, YouthLaw’s skype outreach program is being accessed by young parents who need family law advice. Inner Melbourne Community Law’s outreach program at the Royal Women’s Hospital is being accessed by women experiencing family violence who also have family law issues. Our understanding of “outreach” is the establishment of a program in a non-legal organisation, which may be different from the sense in which it is used by VLA (e.g. VLA’s Child Support Legal Service provides “outreach” into regional offices (page 16).) 

Because CLCs have experience in community outreach we suggest VLA give consideration to funding CLCs to provide outreach programs at new community locations to provide family law advice. CLCs could refer clients who are eligible for Legal Aid via Legal Help, and deliver family law services to those clients who are high need who are not eligible for Legal Aid, as they do at the moment. This could be developed as part of a “continuity of service” model (see response to Option 4 below). 

Option 2: Develop a family law screening tool for community and support workers

Sue Garlick of the Homeless Person’s Legal Centre based at QPILCH in Queensland has developed a national legal health check to be used by workers, and an online training program to accompany it. This resource is in draft form at legalhealthcheck.org.au. It will be finalised and launched by June 2015. We understand that Sue Garlick has consulted with and sought feedback from several key stakeholders in Victoria, including the convenor of the Federation’s CLE/CD working group and VLA’s CLE team. We see value in using this existing tool with workers, or at least using it as a starting point for adaptation into a region-specific tool. 

We see the value in using a legal health check that asks workers to check whether their clients have multiple legal issues, rather than just scanning for family law issues. 

We suggest research with workers may be necessary to investigate their capacity to do more than a basic “legal health check” with clients. If some specialised workers—e.g. workers at family violence services and refuges—do have time, capacity and skill to do more in-depth family law screening with clients, then they will need regular training to facilitate the provision of reliable up-to-date information about the law. We understand WLSV has developed a screening tool for family violence workers that may be appropriate for these workers. We support their point that workers need ongoing training in the use of the tool. We also believe workers need support to maintain close relationships with lawyers to ensure seamless referral when a matter becomes too complex for the worker to manage. 

Option 3: Develop referral or other tools for lawyers to support better identification of relevant non-legal services and better referral of clients to these services where appropriate.

We support this option. We note that referrals to appropriate, local non-legal services are made with great competence by CLCs, because of their community development work, and extensive experience and expertise in building partnerships and collaborating with non-legal organisations. We suggest that regular meetings be held between lawyers at CLCs and lawyers at VLA to share this intelligence, face to face. The advantage of such information sharing is the strengthening and formalising  of relationships between VLA and CLCs, and the exchange of quality information. We believe these face-to-face interactions could provide a valuable supplement to the information collated in a referral  database. 
Option 4: Enhance intake opportunities at Magistrates’ Courts for clients with family law legal need

We agree that the Magistrates’ Court provides a good point of contact with vulnerable clients at which to identify that they have a need for family law advice, and make a referral or an appointment for the client to receive that family law advice. If a referral is to be made internally, to the CLC, then we understand it is likely to be relatively straightforward because the FVIO lawyer is likely to understand what the CLC can and cannot do and can share information that the client has already provided within the service. 

Several CLCs advised they also provide external referrals for family law advice to FVIO applicants, to private lawyers who do legal aid work; private lawyers who do not do legal aid work (including those that will provide 30 minutes of free legal advice); the LIV referral service, and CLCs geographically listed. One CLC advised that for clients who are not vulnerable they will provide a “cold referral”—i.e. they provide the client with a list of contacts, and for vulnerable clients they will provide a “hot referral,” i.e. they will contact the lawyer to conduct a conflict check, make an appointment for the client, and send a memo to the lawyer that includes an overview of the fact so that the client does not need to tell their story again. 

We do not agree that FVIO lawyers should always “provide initial family law advice on the day”. The focus of the FVIO lawyer is safety of the client, and this focus should not be compromised by the requirement to provide family law advice. The FVIO role is a busy one and lawyers often have limited capacity to provide family law advice. 
The Chair of the Professional Standards Working Group, Jenni Smith, advises that it is her opinion that when a VLA lawyer has provided duty lawyer advice to a respondent at the FVIO court, VLA has a conflict and is not able to then provide family law advice to the applicant. This argument may also apply where one party in a family law matter has received VLA assistance in respect of a criminal family violence-related charge.
Option 6: Undertake a “continuity of service delivery” pilot for high needs clients, in partnership with community legal centres

We support a “continuity of service delivery” pilot that “could see one or more CLCs that already undertake family law casework providing additional ongoing family law services for clients they assist with an FVIO matter”. We agree with the principle of continuity of service for high needs clients which would see clients with an FVIO follow through with an internal referral to the same CLC for family law advice. 

We believe CLCs are best-placed to participate in a pilot for applicants for FVIOs because: 

· CLCs have developed significant expertise in providing advice to applicants. Many CLCs have provided FVIO services to applicants for ten years or more, initially as part of a duty-lawyer model, and then through a dedicated funded position.  

· Applicants are often referred to CLC FVIO applicants by community workers. These referrals happen because CLCs have undertaken outreach to community agencies, developed CLE for workers, and engaged in community development work, often for some years, to build those relationships. Those community workers sometimes provide support to applicants in court (e.g. at Moorabin Justice Centre in collaboration with St Kilda Legal Service) and provide ongoing support. 

· In CLCs’ experience, a high proportion of applicants are not eligible for legal aid and so would not be eligible for family law assistance.

As outlined in the general feedback provided above, CLCs have a well-established ability to provide legal assistance to clients who are not eligible for legal aid, but are still high need and cannot afford a private lawyer—i.e. those who fall into the “gaps”. 

We believe that CLCs are also well-placed to provide family law services to legally aidable clients. CLCs have well-established strategies to ensure their services are accessible to vulnerable clients, and have specialist expertise in communicating with disadvantaged clients who have complex and multiple issues. CLCs may provide particularly accessible services in RRR locations where there is a CLC but no VLA office for hundreds of kilometers. CLCs provide particularly good value in provision of family law services by virtue of their skills in policy development and strategic change, which can result in changes to laws and systems that make systems more effective.

Having lawyers at CLCs provide family law assistance to legally aidable clients would be a new arrangement and would require new capacity. CLCs would need to be funded for new positions to provide family law services to clients. Such funding would need to include funding for family law caseworkers to undertake casework at appropriate CLC salaries, with additional allowances made to ensure the CLC is also able to undertake family-law related outreach, CLE, and develop new relationships with relevant community agencies. The family lawyer would be able to deliver more legal services more efficiently if family lawyers were supported with adequate admin assistance (e.g. in Hume Riverina CLC the VLA-employed lawyer based at the CLC has a 0.8 EFT admin assistant). And as noted above, dedicated family lawyer positions would need access to appropriate resources, including access to induction, reference libraries, software to enable to efficient production of court documents, and specialized training (see Option 8). 

We suggest that dedicated family law positions in CLCs that are funded by VLA should be given a special exemption to the Panel requirements. We note that VLA family lawyers are not required to be Panel members, and the same principle should apply to VLA-funded family lawyers in CLCs. The administrative burden of applying for membership of a Panel is a disincentive to CLC lawyers to apply. CLCs lack of Panel membership then makes it impossible for them to seek grants of aid for disbursements, or appear at RDM. 

Option 7: Expand the Settled and Safe Program across Victoria

We support the provision of training and information to settlement workers. We suggest that the effectiveness of the Settled and Safe Program undergo evaluation, if such an evaluation has not been undertaken already. 

Option 8: Deliver training on related areas of law to family law practitioners, so that they can better assist clients and provide appropriate advice and referrals
We support the provision of this training to VLA lawyers and CLC lawyers. We request that these training opportunities be made available to CLCs in the form of a podcast or video, so that they can be uploaded on to the Federation intranet and made available to practitioners who are not able to attend face-to-face training sessions because of other commitments or because they work in a RRR location. We understand these training sessions are available in this form to VLA lawyers on the VLA intranet, which is not accessible to CLCs. 

Option 9: Develop and deliver an education program for non-legal support workers to assist clients to identify pathways for resolution of family law matters 

We understand some CLCs are keen to partner with VLA to develop appropriate tools. We reiterate the point made with respect to Option 2: Non-lawyers should only be given the education and tools to assist clients to identify pathways for resolution if they have close relationships with lawyers to facilitate the provision of reliable up-to-date information, and seamless referral when a matter becomes too complex for the worker to manage.

Option 10: Expand and diversify family law legal information
While we support the delivery of online CLE to provide basic information about family law, we note two issues: 

· CLE is not a replacement for legal advice, and in fact may drive demand for legal advice services. 

· Online CLE may not be accessible to the most vulnerable people. Information for the most vulnerable may need to be provided through other channels contemplated, including outreach and partnerships with community workers. 

Option 11: Provide more outreach services at points of early contact for clients
See response to Option 1. CLCs are well placed to deliver these outreach services. 

Option 15: Conduct a thorough examination of the value of VLA trialling a new legal service at one or more Family Relationship Centres, including an evaluation of previous pilots of legal assistance to clients of FRCs and review of current new service arrangements 

Some CLCs report well-established and extremely successful partnerships with FRCs and continue to be committed to this program. One advantage of the FRC outreach is that legal advice is provided to a larger cohort of people, including those who are not eligible for legal aid. Several CLCs have noted that the model worked better when VLA sent lawyers to the FRC so that each party could be provided with legal advice. We support an evaluation of previous pilots, if no such evaluations have already been undertaken. 

Option 17: Pilot an expanded duty lawyer… scheme to represent clients at Roundtable Dispute Management…

We suggest consideration of new funding for dedicated family lawyers based at CLCs (as outlined in Option 6 above). Lawyers in these roles could then provide representation of clients at RDM. 

Option 19: Priority for litigation funding be given to matters where:

1. The client has a particular vulnerability, such as a mental health issue, cognitive impairment, language barrier, literacy issues, drug and alcohol issues, or an acquired brain injury;

2. The matter involves allegations of family violence and/or child abuse, where the outcome of the matter would significantly impact the relationship between a parent and the child/ren because one parent is likely to have limited or no time with the child/ren or there is likely to be a change in residence; and/or 

3. The proposal or conduct of a party substantially prejudices the ability of a child to maintain a meaningful relationship with one or both parents. 
We strongly support option part 19.1, and see these clients as a priority for representation. 

We understand submissions are being made on options 19.2 and 19.3 by several CLCs, and some points of difference exist, so we are refraining from comment. 

Option 20: Remove the guideline restricting funding for representation at final hearing for clients otherwise eligible for litigation funding
We support this option, with priority given to matters where there are allegations of family violence and/or child abuse. In such cases the evidence needs to be tested to ensure children’s needs are met and the safety of the vulnerable parent and child are protected. 

Option 21: Establish a reference group that includes private practitioners, community legal centres and VLA staff lawyers to review grant guidelines related to family law dispute resolution and litigation and make recommendations about:

1. Re-drafting the guidelines so that they are easier to understand and apply.

2. Re-drafting the guidelines to reflect the case management and hearing models of the Family Law Courts.

3. Developing checklists to assist practitioners in applying for grants of aid and assessment of the merits of a matter.

We support this option. We note that if the Guidelines are easier to understand and apply, the referrals process will work more effectively — CLCs and others will be able to refer the client to VLA and to private lawyers who undertake legal aid work with more confidence in a predictable outcome. 

Option 24: Amend the guideline removing eligibility for aid, so that it does not exclude funding on the basis of breaches of Victorian family violence safety notices or intervention orders
We support this option. It is our understanding that one party may be excluded from Legal Aid eligibility because they have breached a FVIO in cases where both parties have sought FVIOS and the circumstances of the breach are complicated and may involve “self-help” attempts to access children.  

Option 25: Establish a working group that includes private practitioners, community legal centres and VLA staff lawyers to develop a suite of quality tools to assist practitioners in the preparation of matters for hearing 

As noted above, CLCs’ lack access to some of the tools currently available that would assist in preparation of matters for hearing. We support the involvement of CLCs in identifying quality tools, and note that CLCs may need additional funding to enable purchase of such tools. Costs could be reduced if contracts with providers of tools could be provided through the Federation with multiple licences for CLCs. 

Option 28: Establish a preferred list of barristers to be briefed in legally aided family law matters
We support this in principle, and suggest the list be reviewed annually and that there is participation in the review by CLCs. 
Option 31: Maintain the current duty lawyer service model, with the addition of information and referral officers at Court to triage matters before the duty lawyer sees the client and/or made referrals for clients after seeing the duty lawyer

We are reluctant to support this role if it takes funding away from the provision of legal services. We suggest investigation of whether such a role could be resourced through other funding, e.g. from DHS or the Courts. 

Option 32: Review information and resources provided by VLA, other Legal Aid Commissions, community legal centres and the Family Law Courts to support self-represented litigants, to identify and address gaps. 

We support review of information and resources. We note, however, that such resources (including print and online videos) are only likely to assist the more capable self-represented litigants. There are many self-represented litigants who do not have the skills or capacity to self-represent, and the availability of information and resources will not address that lack of capacity. 

Option 35: Re-introduce litigation grants for property matters when the dispute also involves children and where the only asset is superannuation
Option 36: Re-introduce litigation grants for property matters when the dispute also involves children, where the parent is seeking to retain the family home and will receive no payment, and/or where the matter involves a superannuation split or a pool of equity less than $50,000 (including superannuation). 

We support both options in 35 and 36. We are advised that some CLCs already undertake this work for clients. We see provision of legal advice and litigation assistance at this stage as an early intervention strategy that prevents a number of legal problems arising, for example  when single parents do not retain the family home, e.g. debt and tenancy issues. We note that the WLSV submission suggests that exceptions be made to the total pool limit where there is a reasonable expectation that the legal aid applicant would receive a small portion of the pool, and we support this option. 
We believe there is more scope for funding to provide legal assistance where there has family violence and there are debts that are a result of that family violence. 
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