Hume Riverina Community Legal Service –
Submission to VLA on Family Law Legal Aid Services Review
The context of our submission

1. About the family law services at Hume Riverina CLS
1.1 Hume Riverina CLS receives Commonwealth and state funding to provide generalist legal services to a large catchment area in North East Victoria and Southern Riverina NSW. Services provided through this funding (including outreach) involve a significant proportion of family law issues.
1.2 In addition to its core funding, Hume Riverina CLS also receives specific family law funding from the Commonwealth Attorney General: 
· An FRC/CLC partnership program, which involves family law legal advice and casework, community legal education and legally assisted mediation being provided to clients of the Wodonga FRC and occasionally Mildura and Swan Hill FRCs through an unfunded partnership with Murray Mallee CLS. 
· A clinical legal education program which involves undergraduate and graduate (PLT) law students delivering family law services under supervision, including a family law clinic on Mondays and a telephone advice clinic on Thursdays, as well as ongoing family law casework and help to self-representing litigants.
1.3 Through the above family law services, Hume Riverina CLS primarily assists clients who are ineligible for legal aid and unable to pay a lawyer, where there is merit. Assistance can include advice, negotiation, drafting Court documents, and information about self-help, depending on client capacity.

Examples of typical clients include:

· Non-resident parents spending little or no time with their children, where interim agreements can be negotiated and urgent issues resolved, Court avoided, and the parties can then go through Family Dispute Resolution at FRCs.

· Women seeking property settlements involving super splits, debts, or division of joint assets where there is little or no equity, often where there has been a history of family violence and it is imperative that joint assets/debts are divided. This assistance is provided where there is no capacity to sell an asset to pay a private lawyer. (Clients who jointly own property with more than $30,000 equity are referred to private lawyers to negotiate “deferred fee” arrangements).

· Family violence victims with issues that are not legally aidable, such as:

· Live with/time with disputes that do not fit within VLA guidelines as being substantial, but it is imperative that the dispute is resolved due to the violence.

· Change of names for children where no time is being spent with their father. 
· Self-representing litigants who seek help with court documents, who are refused legal aid on means yet can’t afford to pay a lawyer, eg. own a car worth more than $10K. 
· Clients with complex needs who need assistance with matters such as divorce.

1.4 In addition to these services, Hume Riverina CLS hosts a lawyer who is employed by Victoria Legal Aid and seconded to Hume Riverina CLS to deliver family law services to clients who are eligible for legal aid. These services include legal advice, minor assistance, and casework including assistance at RDMs, representation in the Federal Circuit Court, and a family violence duty service to Wodonga Magistrates Court. This service is funded by VLA to increase access to family law legal aid services in North East Victoria, due to there being no VLA office in the area. Funding is also provided for an administrative assistant to support the role.
Difficulty accessing legal aid services in North East Victoria

2.1 It is noted that there is no VLA office located in North East Victoria (the nearest office is located in Shepparton), and family law (legal aid) services are therefore solely delivered by Hume Riverina CLS through its VLA seconded lawyer, or through private lawyers. 
2.2 It is noted that there has been a reduction in the number of private lawyers providing legal aid services in the past 3-5 years. Currently only approximately 3 law firms are on the VLA panel for family law in North East Victoria. Even these firms are often unable to accept referrals from Hume Riverina CLS due to being at full capacity. 
We understand that the number of private lawyers providing legal aid services has reduced due to reasons identified in the VLA Review, including that it is too onerous to deliver the legal aid work, the funding is inadequate for the work being done, the guidelines are difficult to understand, and it is too difficult to get on the VLA panel or keep up with panel requirements.

Due to the shortage of practitioners taking on legal aid matters, Hume Riverina CLS is concerned that clients may be missing out on legal aid simply because no practitioners are available locally to take on their case.

2.3 Other issues impacting on client ability to access private lawyer legal aid services include:
· Lawyers often charge an initial appointment fee of $300 or more and will only assess client eligibility for legal aid after the initial appointment. Many clients cannot afford the initial appointment fee.
· Disadvantaged clients lack the skills to complete their own legal aid applications, and private lawyers do not have capacity to assist. In these cases, clients either fail to follow through with their applications, or submit incorrect or incomplete applications which are then knocked back.

· Private lawyers lack the time to engage with clients with complex needs, for example, clients with mental health issues or language barriers. 
· Cross border issues (for example, where one party lives in Victoria and one party lives in NSW), lead to confusion about where to seek legal aid by both practitioners and clients, leading to refusals of aid.

2.4 Hume Riverina CLS lawyers have noticed a pattern where clients who have been referred to private lawyers for legal aid assistance return to the CLC months later with their issues still unresolved.
2.5 As a result of the difficulties being experienced by clients in securing grants of legal aid, there is increased pressure upon Hume Riverina CLS to provide family law services and increased demand for the legal aid services provided by the VLA seconded lawyer. 
2.6 Hume Riverina CLS would support any changes to the VLA guidelines that would encourage private lawyers to get on the VLA panel, thereby improving access to legal aid services in North East Victoria, including a simplification of the legal aid guidelines and a reduction in compliance requirements. Additionally Hume Riverina CLS would support additional funding being provided by VLA to enable it to extend the legal aid services provided.
Response to VLA Family Law Review.
In our view the most effective options, and which we would support funding to be prioritized for, are options 1 (in relation to expanding outreach), 6, 11, 12, 16, 17, 19, 20, 21 and 32, subject to the comments below. We have also noted some additional recommendations that we would support, at the conclusion.
Access and Intake
Option 1 – We strongly support the extension of family law outreach services, including through co-location with other community services, in RRR areas particularly. We note that CLCs such as Hume Riverina CLS have strong relationships with the community and would be well placed to deliver these additional services. However additional funding would be needed to help CLCs to achieve this. We also support better promotion of Legal Help, but note that disadvantaged clients do not engage well with phone services alone and therefore outreach services are more critical for such clients. Outreach services are also more effective in linking clients with local support services and working together with those services to support clients to resolve their issues.
Option 2 - Supported. 

Option 3 - Supported as an ideal, but we question whether it is realistic and practical to expect private practitioners to spend time linking clients to non-legal services, which would required unpaid time to do so, therefore this strategy may not be effective.

Option 4 – We support the FVIO duty list being an entry point for clients into family law services. However we are concerned about requiring lawyers to screen for family law or provide referrals whilst at Court, as the focus of FVIO duty lists should be about safety rather than family law. Victims are already often under pressure to negotiate family law issues as part of the FVIO negotiation which in our view is not appropriate. Therefore any family law assistance to FVIO clients should be provided after the FVIO Court event. A continuity of service delivery option, as outlined in option 6, would be able to achieve this and therefore we more strongly support option 6. If option 4 was implemented, however, we submit that private practitioners should be comprehensively trained in all the family law pathways available to clients, including CLCs, not just to Legal Help. Also we note our general comments under Option 8 about whether it is realistic to expect private lawyers to deliver additional unpaid services at Court or participate in training. 
Vulnerable clients

Option 5 – Supported, but note that this strategy will not assist regional communities that do not have an ATSI legal service, such as Wodonga/Wangaratta. In these locations, consideration should be given to funding an ATSI identified lawyer to deliver services from the local CLC office.

Option 6 – We strongly support this option. It is incorrect to state that CLC lawyers currently refer clients to private practitioners for family law help. At Hume Riverina CLS, the VLA seconded lawyer provides duty services and then refers clients back to the Hume Riverina CLS for family law help. Because Hume Riverina CLS has a VLA seconded lawyer who can assist with family law matters on a legal aid basis, and also provides family law services to clients who are not eligible for legal aid, it is well placed to assist clients after their FVIO Court event with family law issues. Hume Riverina CLS would welcome the opportunity to participate in a pilot of this option.
Option 7 – We believe an evaluation of the effectiveness of the Settled & Safe program is needed first, and also the funding needed to deliver it effectively. If proven to be effective, then we would support this option.
Option 8 - Supported as an ideal, but we question whether it would be effective as it may be unrealistic to expect private practitioners to attend training on other areas of law or spend unpaid time providing additional advice and referrals. It may depend on the way such training is delivered including where, when and the cost (particularly for regional practitioners).
Early intervention
Option 9 – Supported, but we submit the strength of this option lies in the development of partnerships between legal and non-legal services, therefore support this option only if done in conjunction with option 11.
Option 10 – Supported if done in conjunction with services being provided so that such tools are promoted to the people who need them, and people are then able to link with the services that can assist them.
Option 11 – Strongly supported. Hume Riverina CLS has experienced the benefit of ‘place based legal service delivery’ through its successful partnership with Wodonga FRC which involves giving legal advice on-site at the FRC, and has noticed that FDRPs are more likely to refer clients to a clinic being held on-site, due to the attraction of a “one-stop shop”. Having a physical presence at the FRC one day per week has also led to increased opportunities to train FRC staff in how to identify legal issues, and how to identify when legal advice is required. Hume Riverina CLS is also currently trialling a general outreach service to the local community health centre. CLCs have good links with the community and are in a good position to use those relationships to establish outreach services within such services. Hume Riverina CLS would welcome the opportunity to be involved in a pilot of this option. 
Option 12 – Strongly supported. See comments under Option 13.
Family dispute resolution
Option 13 – We support option 12 more strongly as the most effective way to prepare clients for FDR is advice and negotiation, rather than a limited exchange of issues. Option 12 is also a less onerous way for private lawyers to deliver the work. 
Option 14 – We do not support this option as this introduces a further requirement for private lawyers which makes it more onerous for them to do legal aid work.

Option 15 – We believe there is already enough evidence through FRC/CLC partnership programs of the effectiveness of lawyers in FRCs. We do not support VLA trialling a further service when CLCs already have the relationships with FRCs and are best placed to provide services. Furthermore a trial is not needed when the legal services are already proven to be effective. If Commonwealth funding for the FRC/CLC partnerships is withdrawn then we would support VLA providing funding to CLCs to continue the partnerships.

Hume Riverina CLS has a successful relationship with Wodonga FRC and if further evaluation is determined necessary, would welcome the opportunity to participate in such evaluation.

Option 16 – Strongly supported.
Option 17 – Strongly supported particularly if the duty scheme is able to be provided to RRR areas also. In our opinion and experience, it is possible to provide legal assistance (even at mediation) via telephone and this is more helpful than no legal assistance. In our experience of delivering LAFDRs at Wodonga FRC, having both parties legally represented generally increases the chances of agreement being reached and finalised through the FDR process.
Option 18 – Supported, provided funding for interpreters is also allocated.
Litigation

Option 19 – Strongly supported.
Option 20 – Strongly supported. We submit that litigation and RDM grant guidelines in relation to eligibility for aid by priority clients, should be the same. Funding for Counsel and not an instructing solicitor might be an option if it is too expensive to otherwise fund final hearings.
Option 21 – Supported, particularly in relation to private practitioners being involved in developing guidelines, to ensure that they are encouraged to continue to do legal aid work. However we also recommend that laypeople should also participate in this process. This should include people from non-legal community services, as well as ordinary members of the community. People often submit legal aid applications without help from lawyers (simply because this help is not always available) and are often directed by non-legal support services about whether they are likely to get legal aid or not, so the guidelines should also be able to be understood and applied by ordinary people, as well as lawyers.
Option 22 – Supported but we submit that there is no need for a pilot when it has already been done successfully in Sydney and is proven effective. We also recommend that if a pilot does occur, there should be a regional pilot.
Option 23 – Supported.

Option 24 – Supported, perhaps with the proviso that discretion be given to VLA to refuse aid in these circumstances but not that it be automatically refused. There have been at least 2 recent cases where Hume Riverina CLS has assisted clients in these circumstances, such clients having committed technical breaches of intervention orders where the other party is in fact the perpetrator of violence. Relying on CLCs to help clients in such situations to self-represent is not ideal so we support legal aid being available in these circumstances at the discretion of VLA.
Option 25 – We do not support this option. Whilst such tools would be beneficial, we do not believe that there should not be mandatory methods of practice as this would introduce a further unique requirement in the way that legal aid work is to be delivered, which discourages private lawyers from doing this work. We suggest advocacy training would be more beneficial, if there is a need for improvement. We believe other options outlined in the Review should be a higher priority for funding than this option.
Option 26 – Supported.

Option 27 – We do not support this option as it makes it more onerous for private lawyers and could have the effect of slowing down Court proceedings.
Option 28 – We support the introduction of a list of barristers that can be briefed to appear in RRR Courts. We have difficulty finding barristers willing to travel to appear. We do not support this option if it would mean that practitioners are limited to only briefing barristers on the list or having to give evidence of making efforts to brief such barristers first before being permitted to brief other barristers. We also believe other options outlined in this Review should receive priority and are more likely to be beneficial.
Duty lawyers

Option 29 – We support this option but do not see the need for a pilot when it has already been done successfully, unless there is to be a pilot in a regional Court.
Option 30 – Supported.

Option 31 – We support the addition of information and referral officers but this would be ideal in conjunction with duty lawyers being available through the NSW EIU model.
Self-represented litigants
Option 32 – We strongly support the further development of tools to help litigants. We frequently refer clients to the Victoria Legal Aid guide to representing yourself in Court, available on the VLA website. Having excellent tools for such litigants, together with funding to CLCs to provide advice and help to litigants with their Court documents and feedback, is an effective way of supporting many clients (but not those with complex needs who lack the skills to self-represent or prepare their own Court documents).

Option 33 – Supported, but we submit option 34 may be more cost effective and enables for more flexible service delivery (the assistance that could be provided by a student program could then extend beyond one hour of assistance and without the pressure of the Court day).
Option 34 – We strongly support funding to CLCs to utilise law students to provide assistance to self-represented litigants. It shouldn’t be provided at Court on the Court day, but should be available to litigants generally. The Courts would refer people to CLCs who have such programs. At Hume Riverina CLS we have an effective clinical legal education program which is family law focused. The program involves law students providing assistance to family law clients, which includes help with Court documents for self-representing litigants and advice on the Court process. Funding is needed to provide adequate supervision and support by an experienced family lawyer. Hume Riverina CLS would welcome the opportunity to participate in an evaluation or pilot of this model being extended. If Commonwealth funding is lost for the program, Hume Riverina CLS would welcome further funding so that the program could continue.
Child support, financial and property matters
Option 35 – We strongly support this option. We also support further funding and training being given to CLCs to increase the assistance being provided to such clients. See also comments under Option 36.
Option 36 – We strongly support this option but we also submit that a grant should be available to assist litigants to divide joint assets involving no equity. We frequently encounter people especially women who may have been victims of violence, for whom it is imperative that joint assets/debts be divided in order to sever the relationship, even though the division of such assets will yield no financial benefit as such.

Option 37 – We do not support this option as we submit that RDM and litigation guidelines should be the same.
Independent Children’s Lawyers
We support the recommendations provided but would prefer priority be given to the other recommendations supported as outlined above.
Option 38 – It is unclear what is meant by ‘genuine need’.

Option 39 – Supported.

Option 40 – It is unclear what criteria would be used to assess if a litigant was “unable to pay”.
Additional Issues and Recommendations

In addition to the options and recommendations above, Hume Riverina CLS makes the following recommendations:

· That funding is provided to assist clients in person to prepare and submit legal aid applications. (eg. field officers in CLCs or community based organisations). Help on the phone through Legal Help can assist clients who have good levels of literacy and education, but is not effective for most clients with complex needs (eg. clients with mental health problems, or CALD backgrounds).
· That VLA partner with CLCs to review the accessibility of legal aid services in RRR areas, particularly in regional centres where there is no VLA office. We note the comment in the section ‘Backgound and Current Practice” that 94.8% of VLA clients are located within 50 km of the VLA funded service accessed. We question whether this means that RRR clients are failing to access legal aid where they do not live in proximity to a VLA service. We also note comments about concentration of VLA family law clients in specific locations that coincide with VLA offices warrants concerns about why areas that should be high need demographically are not also represented in VLA family law statistics. We note the VLA report on hotspots of legal need raises similar questions about towns such as Wodonga, Wangaratta and Mildura. Further research is needed to identify and then address unmet need.
· That VLA work with private lawyers in RRR areas to determine hurdles to practitioners doing legal aid work, and implement measures to encourage private lawyers to undertake legal aid work especially in areas where there is a shortage of private lawyers on the panel and no VLA office.
· A “no wrong door” approach is applied to cross border clients so that they are not disadvantaged if they have incorrectly applied for legal aid to the wrong jurisdiction. It would be ideal if a client could submit their application to either Legal Aid Commission and then have the funding allocation decision made by Legal Aid in relation to what state should fund the matter, rather than Legal Aid refusing aid because the wrong state was engaged.
Hume Riverina Community Legal Service.
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