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SUBMISSION TO FAMILY LAW LEGAL AID SERVICES REVIEW
SUMMARY

Springvale Monash Legal Service Inc. (SMLS) welcomes the opportunity to participate in the VLA Family Law Legal Aid Services Review (the Review).  SMLS participated in the first stage of this review and we note that many of our observations are captured by stakeholder feedback in the relevant sections of the Consultation paper.

Our Submission responds to the Options Paper with general comments and addresses some Options specifically.  The purpose of our submission is to comment on ways of delivering services to the most vulnerable clients from the perspective of legal aided assisted programs.
OUR ORGANISATION 

SMLS is a community legal centre that has operated within a diverse community for 40 years. For all of our operation, we have been co-located with the Springvale Community Aid and Advice Bureau (SCAAB) within the Local Government Area (LGA) of the City of Greater Dandenong. We have been addressing the needs of marginalised community members, the majority who reside within the City of Greater Dandenong and its surrounds. The City of Greater Dandenong is the second most culturally diverse municipality in Australia, and the most diverse in Victoria. People from over 150 different countries reside in Greater Dandenong and 60% of the residents were born overseas. 

For most of its 40 years in operation, SMLS has been running a clinical legal education program in conjunction with Monash University’s Faculty of Law, whereby law students undertake practical placement at the legal service as part of their undergraduate degree.
As a community legal centre, we offer legal assistance as well as an extensive community legal education program that is developed in response to feedback from the range of Stakeholders. SMLS has also provided valuable contributions to law reforms and enquiries. 

OUR FAMILY LAW SERVICES
SMLS has two dedicated family and child support lawyers funded through the Federal and State funding programmes.  We have a full time position (38 hours per week) and a part time position (22 hours per week).  We have recently introduced 2 x 0.25FTE volunteer positions. 
Our usual file load is about 30 matters at any one time; including a maximum of 8 litigation files and 10 files preparing court documents only.
OUR PROXIMITY TO THE GROWTH AREAS OF CASEY AND CARDINIA
Springvale is located on the transport corridor in one of Melbourne’s fastest growth areas, the South East Growth Corridor.  This corridor is subject to a Growth Plan administered by the Metropolitan Growth Authority.   This includes the Casey and Cardinia shires identified by VLA as ‘hot spots’ with a greater disadvantage index.   The area is planned to accommodate 230,000 people with large new residential areas proposed at Clyde, near Berwick and a focus on Dandenong and Pakenham as business ‘hubs’.  

SMLS is 25 kms from Berwick, 10 kms from Dandenong and 37 kms from Pakenham.  Importantly, SMLS is located close to Springvale railway station on the Pakenham-Cranbourne train line.

GENERAL COMMENTS
Our family law service includes the following services:

· ‘one off’ intensive advice sessions (about 1 1/2 hour duration);

· Letters of advice regarding parent’s rights and obligations;

· Letters of negotiation with the other parent;

· Drafting consent orders;

· Drafting court documents (initiating applications/responding applications); and

· Representing clients in the Federal Circuit Court or Family Court for interim and procedural orders.

Our clients are referred through our clinical education programme, Berwick Family Relationship Centre, VLA, other CLC’s or from our family violence duty lawyer service at Dandenong Magistrates Court.  We also receive direct referrals from SCAAB so clients do not need to return to the centre through our drop-in sessions.  Other referrals may come from our outreach services including Youthlinks, YSAS and Dandenong Mental Health Unit. 
SPECIFIC COMMENTS ON ISSUES AND OPTIONS FOR REFORM

Stakeholder Feedback Access and Intake 
Option 1
Option 1: Better promote existing Legal Help and duty lawyer services and actively expand outreach. 

SMLS agree that outreach services are essential to providing frontline advice regarding family law matters.  We note that community health centres at Berwick and Pakenham are in the Casey/Cardinia “hot spot” areas and may provide a venue for outreach.  

SMLS considers that expanding outreach services is critical for strategic delivery of ‘front line’ services.  Outreach provides opportunity to reach parts of communities who cannot or will not access centralised services and; to target their needs before a legal issue becomes intractable.  
SMLS notes any expansion of outreach by VLA should be considered in consultation and/or partnership with CLCs in the respective geographical area, to ensure all parties legal needs (where appropriate) are adequately addressed.

Option 2

Option 2: Develop a family law screening tool for community and support workers.
We agree that frontline community workers are well placed to identify legal issues with additional training.  As SMLS is co-located with SCAAB being one of those services we can attest to the importance of cross-referrals when a community worker identifies a legal problem.  SCAAB works with many CALD clients and VLA funds a child support community worker who refers family law matters to SMLS.  SMLS has been working closely with SCAAB on ensuring the caseworkers have the knowledge to identify presenting legal issues.
SMLS submits that appropriate level of legal service support should also be considered and made available when increasing the capacity of community workers to assist with identifying issues and referring clients.
Option 4 & Vulnerable Client’s Option 6
Option 4: Enhance intake opportunities at Magistrates’ Courts for clients with family law legal need. 

Option 6: Undertake a ‘continuity of service delivery’ pilot for high needs clients, in partnership with community legal centres. 

In the Magistrates Court in Victoria 50,208 family violence intervention order applications were finalised (including interim orders) in 2013/2014,  an increase of 49% from 2008/2009.  During 2013/2014 15,016 charges were made for contravention of intervention orders, an increase of 284% since 2008/2009 (source:  Magistrates Court of Victoria Response to Family Violence 2015-2017).  

Dandenong Magistrates court is one of the busiest courts for family violence in Victoria.  The court finalised 4,198 intervention orders in 2012/2013, 29% more than in 2008/2009 (source:  Magistrates’ Court of Victoria 2012/13 Annual Report). 

Vulnerable clients exposed to family violence often need additional advice regarding family law, child support and Victims of Crime compensation; and where appropriate, referrals to other support agencies. 

SMLS acknowledges that on a busy day there is little opportunity to give a client more detailed family law advice. 

It is SMLS’s experience that on occasion clients have indicated that they felt pressured by the other party, other party solicitor or even in some instance the police; to have a parenting plan prepared on the day of court.  We note that these meet the requirements of ‘written agreement’ referred to in the family violence legislation. We strongly advocate that more intensive and thorough family law advice needs to be provided prior to agreeing to a parenting plan (in whatever form that takes). This is a greater concern when families are clearly affected by family violence.  This will at least give clients the confidence to make informed decisions regarding the best interests of the child/ren and adequately address the complexity of their situations.
SMLS has internally considered options that would complement our own current service provision including:

· Referral back to the service from our family violence duty lawyer (this practice has been implemented in the last 18 months)

· Attendance at the court by our family lawyer during the sitting breaks to provide some family law support to client referred from our Family Violence Duty Lawyer (this practise has yet to be introduced)
If our duty lawyer refers family law clients to SMLS for a further appointment SMLS may open a file and negotiate with the other party and/or prepare court documents regarding parenting arrangements.  In our view CLC’s with funded family law programmes have the potential to complement VLA services by representing clients in need of family law assistance with ongoing casework where family violence is a factor.  This is particularly critical for CALD clients who can benefit from an intensive advice session with an interpreter through the telephone interpreter service.

SMLS also assists clients in child support matters and their victims of crime compensation applications. We are able to refer victims of family violence to our service for ongoing casework.
Early Intervention

Options 9 to 11

Option 9: Develop and deliver an education program for non-legal support workers to assist clients to identify pathways for resolution of family law matters. 

Option 10: Expand and diversify family law legal information.

Option 11: Provide more outreach services at points of early contact for clients. 

As a community legal service SMLS advocates for the ongoing commitment to education programs and that these programs capture the diversity of avenues in which clients access legal information. This legal information may be used to identify a legal issue or address a current legal problem. In some instances these will be need to be self-managed. 

SMLS supports the types of proposals as suggested under options 9-11.
SMLS was recently reviewing another legal jurisdiction and the plethora of legal resources. With the advent of web based technology there has been a growing emphasis on online tools. SMLS notes that whilst these are very valuable resources it cannot be overstated the importance that legal information and referral is provided in a diverse form.

To illustrate this point SMLS recognises the specific difficulties faced by non-English speaking clients and clients living with significant social disadvantage. Accessing and interpreting online tools is not always the most effective option. Option 9 and Option 11 captures the necessity to ensure a variety of mechanisms to identify and address legal matters. 
Given that demand outstrips supply self-representation is a fundamental element of family law litigation. Online content is a very efficient process for people to access information, templates, forms and documentation. SMLS supports an increase in online CLE content.

Early intervention is imperative to prevent the escalation of the people legal issues and protracted litigation (for instance, in family law). 

SMLS has been reviewing online resources in relation to family law and has identified some gaps that may be useful designs for future ‘Applications’ that would assist self represented individuals in preparing court documentation. SMLS has a fulltime community development position to ensure a commitment to working closely with CALD stakeholder groups in the Greater Dandenong area.
Family Dispute Resolution 
Option 13

Option 13: Require parties to exchange a short summary of the issues in dispute prior to a Roundtable Dispute Management conference. 

SMLS supports exchanging documents prior to RDM to better refine the issues in dispute.  For example, identifying parental responsibility and/or spending time with the children will focus the parties on the relevant material to support the factors considered to be in the best interests of the child under the Family Law Act.
In 2014 two of SMLSs cases the ICL recommended the parties attend RDM after interim parenting orders were made.  Our clients instructed us they wanted to proceed with RDM as an alternative to the court deciding on living and spending time arrangements.  SMLS considers this is a positive step in alternative dispute resolution and beneficial for the children as it may avoid prolonged litigation.  We welcome the opportunity for expanded RDM services during litigation to resolve matters by consent. 
Option 15

Option 15: Conduct a thorough examination of the value of VLA trialling a new legal service at one or more Family Relationship Centres, including an evaluation of previous pilots of legal assistance to clients of FRCs and review of current new service arrangements. 

SMLS has a good working relationship with Berwick Family Relationship Centre, which is located in the Casey/Cardinia growth area.  On referral, we provide legal advice to their clients and sometimes, ongoing casework.  We also “cross” refer our clients to the FRC for mediation. On one occasion, we assisted in a matter through telephone link-up by providing advice to an FRC client at the Berwick office at short notice.  This meant the family dispute practitioner could continue facilitating mediation of the matter.
Our family lawyers have specific experience in dealing with CALD clients and clients experiencing family violence and mental health issues.  SMLS supports the view of FRC’s feedback that their preference is to conduct legally assisted mediation in these circumstances.
SMLS is an advocate of legally supported mediations through FRCs. As noted in the consultation paper there is the opportunity to avoid protracted litigation by assisting parties to be realistic and non-positional.
Option 16

Option 16: Expand eligibility for the Roundtable Dispute Management service to include:

· matters in which there has been or is a risk of family violence (ie. both victims and perpetrators could be eligible)

· where a party is not seeing their child. 

SMLS supports expanding the eligibility for RDM to include matters where family violence is an issue and one of the parties is not spending time with their child.  It is not unusual for our clients present with these factors.  We suggest that early intervention in these matters is critical in identifying factors where one or both of the parties is placing their own needs above the best interests of the child.

Litigation 

Option 19
Option 19: Priority for litigation funding be given to matters where:

1. The client has a particular vulnerability, such as a mental health issue, cognitive impairment, language barrier, literacy issues, drug and alcohol issues, or an acquired brain injury;

2. The matter involves allegations of family violence and/or child abuse, where the outcome of the matter would significantly impact the relationship between a parent and the child/ren because one parent is likely to have limited or no time with the child/ren or there is likely to be a change in residence; and/or 

3. The proposal or conduct of a party substantially prejudices the ability of a child to maintain a meaningful relationship with one or both parents. 
Whilst SMLS recognises there are instances where individuals will attempt to distort applications and determinations, particular where insidious family violence is prevalent, this type of behaviour is not necessarily going to be captured by funding guidelines. 

SMLS considers the proposed guideline 19.1 appropriate given the attributes of the clients that present at this service and the difficulties that they have navigating the family law system. SMLS provides a level of court representation therefore it is for nominal cases that we seek funding for Counsel. Our client’s matters progress more productively with someone to articulate their views and to manage their expectations.
Matters that involve issues such as those referred to in Option 19.2 and 19.3 are generally high conflict, volatile and litigious. SMLS is of the opinion that the best interest of the child/ren are protected when both parties (that qualify) are represented. In those types of matters it is often observed but not limited to:

· being positional, power imbalances, need to manage expectations, protecting victims from ongoing contact with perpetrators of family violence &/or abuse, individuals having to defend unfounded allegations of family violence and/or abuse; 
it is these types of matters that would qualify under 19.2 and 19.3. Where effectively administered it will be in the best interests of the child/ren and the efficiency of the family law system.
Option 20 

Option 20: Remove the guideline restricting funding for representation at final hearing for clients otherwise eligible for litigation funding.
SMLS supports the option removing the restrictions on funding for representatives at final hearings.  SMLS represented a client whose Aid was discontinued the day prior to the commencement of the trial in the Family Court when the other party suddenly became unrepresented.  It was frustrating for the client and for SMLS as we had to cease acting her after briefing Counsel.

Option 21

Option 21: Establish a reference group that includes private practitioners, community legal centres and VLA staff lawyers to review grant guidelines related to family law dispute resolution and litigation and make recommendations about:

1. Re-drafting the guidelines so that they are easier to understand and apply.

2. Re-drafting the guidelines to reflect the case management and hearing models of the Family Law Courts.

3. Developing checklists to assist practitioners in applying for grants of aid and assessment of the merits of a matter.

SMLS supports options to clarify existing funding guidelines, particularly in a check list format.  We often need to contact VLA to clarify our disbursement grants regarding the various stages in a matter before briefing Counsel.  A simplified list would greatly assist our family lawyers to determine whether a grant of assistance is available and whether the client should be referred to VLA where appropriate.
Specific Guidelines

Option 22

Option 22: Conduct a court ordered mediation pilot. 

SMLS supports a court ordered mediation pilot. This is a productive measure to generate more meaningful and efficient passage through the Family law system. Monash-Oakleigh Family Law Assistance Programme (FLAP), VLA, Peninsula Community Legal Service and SMLS all assist clients in varying capacity at the Dandenong Federal Circuit Court. This may provide possible access to legal assistance for both parties.
Option 24

Option 24: Amend the guideline removing eligibility for aid, so that it does not exclude funding on the basis of breaches of Victorian family violence safety notices or intervention orders.
SMLS supports expanding grants of assistance for parents in breach of intervention orders or family violence safety notices. This might be limited to where there is a substantial issue in dispute and the nature of the breach is not serious, or the breach was a result of a misunderstanding regarding the intervention order. 

In our experience clients subject to a family violence order, particularly CALD clients misinterpret the conditions on intervention orders.  In these instances it would be appropriate to extend a grant of assistance to increase access to legal services for this group. 
Option 25

Option 25: Establish a working group that includes private practitioners, community legal centres and VLA staff lawyers to develop a suite of quality tools to assist practitioners in the preparation of matters for hearing. 

SMLS supports additional resources to ensure best practice approach for practitioners conducting final hearings. 
Option 28

Option 28: Establish a preferred list of barristers to be briefed in legally aided family law matters. 

SMLS welcomes a high level of competency for barristers briefed for legally aided matters.  However we urge caution when preparing a ‘competent counsel list’ based on the premise that the quality of representation was deemed by some stakeholders to be poor.  It may have been the case that the client was unhappy with the court’s decision and shifts blame to Counsel. 
SMLS notes that Barristers often provide significant goodwill to CLCs in addition to work they are Aided to undertake. SMLS would not like to see Barristers that assist this service excluded from grants of Aid because of criterion that is too restrictive. 
Duty Lawyers

Option 31
Option 31: Maintain the current duty lawyer service model, with the addition of Information and Referral Officers at Court to triage matters before the duty lawyer sees the client and/or make referrals for clients after seeing the duty lawyer.
SMLS supports the option of VLA providing information and referral officers at court to triage matters prior or subsequent to a client seeing the duty lawyer.  This will relieve stress on the Court registry staff as well provide an opportunity for a more specific referral for instance to a relevant Community Legal Centre.
Child Support, Financial and Property Matters

Options 35 – 37
Option 35: Re-introduce litigation grants for property matters when the dispute also involves children and where the only asset is superannuation.
Option 36: Re-introduce litigation grants for property matters when the dispute also involves children, where the parent is seeking to retain the family home and will receive no payment, and/or where the matter involves a superannuation split or a pool of equity less than $50,000 (including superannuation). 

Option 37: Remove the current limited grant funding available for property matters at Roundtable Dispute Management. 

SMLS does not specifically assist clients with property disputes and generally will refer clients to FLAP, private profession or another CLC that does; when there are joint issues of property and children.

It is an ongoing consideration as to whether SMLS expands our service to include property disputes (limited) but issues such as the limited staffing hours dictates priority to clients with child support and children matters.

SMLS‘s ongoing consideration is based on the fact that many separating families have low to low/mid-range asset pools. Evidence shows that private legal fees in property law disputes can escalate quickly leaving a far more diminished asset pool for division on agreement or by order. Property division can have significant impact on the financial stability of families. It is well documented that eroding financial stability may cause negative impact on health and wellbeing and other social factors. There are broader community implications including increased pressure on the welfare system.
SMLS submits that that there is strong social and economic rationale to provide legal aid assisted services to family law property disputes. 
Independent Children’s Lawyers

Option 40

Option 40: Introduce a grant for disbursements for Independent Children’s Lawyers seeking assessment reports, applicable where legally aided parties or self-represented litigants are unable to pay the cost of the report.
SMLS supports a grant of disbursements for ICL’s seeking assessment reports.  In our experience, these reports are critical in clarifying the issues in dispute. SMLS is frequently in the position where clients have no financial capacity to contribute to reports. 
CONCLUSION

SMLS notes that many community legal centres complement the work of Legal Aid Commissions in Family law. Staff are well skilled and are committed to the most efficient, safest and effective outcome in family separations. SMLS notes the extensive contribution that CLCs make in this area, and encourage VLA to encompass support for this work in considering any future changes. 

We thank you for the opportunity to contribute to this review. 
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