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About Victoria Legal Aid
Victoria Legal Aid is a major provider of legal services to socially and economically disadvantaged Victorians. We aim to provide improved access to justice and legal remedies to the community and to pursue innovative means of providing legal aid that are directed at minimising the need for individual legal services in the community. We assist people with their legal problems at locations such as courts, tribunals, prisons and psychiatric hospitals as well as in our 15 offices across Victoria. We also deliver community legal education and assist more than 80,000 people each year through Legal Help, our free telephone assistance service.
Our Equality Law Program

The 2012 Legal Australia-Wide Survey – Legal Need in Victoria confirms that discrimination is a legal problem that is more often experienced by poorer people, particularly people on government payments
.   Discrimination compounds disadvantage because it tends to result in multiple adverse impacts, including physical and stress related illness, relationship breakdown, having to move home and significant financial hardship
.   Research shows that a community that is inclusive, respectful of difference and intolerant of discrimination will have better public health and education outcomes. Robust policy, legislative and community imperatives that promote both formal and substantive equality can also lead to a reduction in violence, crime and family breakdown
.    

By supporting people to seek redress for discrimination, harassment, victimisation and vilification we seek to promote equality and reduce disadvantage in the community.  In 2011-2012, VLA provided legal advice and assistance in over 1,270 discrimination matters and our Legal Help telephone information service responded to 3,732 discrimination and employment related queries. Our dedicated Equality Law Program holds weekly anti-discrimination law advice sessions and regularly provides advice and representation to clients who suffer discrimination, harassment, victimisation and vilification.  We assist clients with complaints of discrimination in various jurisdictions, including the Federal Court and the Federal Magistrates Court, using various legislation, including federal anti-discrimination legislation, the Fair Work Act 2009 (Cth) and the Equal Opportunity Act 2010 (Vic). These services form part of VLA’s holistic services to our priority clients that aim to reduce disadvantage and meet overall legal need in the community.  
Introduction
Victoria Legal Aid (VLA) welcomes the opportunity to contribute to the review of the Paid Parental Leave Scheme Act 2010 (the Act). This contribution is supported by substantial casework experience in discrimination matters. 

Pregnancy discrimination as a barrier to paid parental leave

Our practice experience demonstrates that discrimination in employment on the basis of pregnancy is a significant bar to women accessing paid parental leave entitlements (PPL). Women who are fired because of their pregnancy are often unable to meet the PPL work test which can compound the disadvantage already experienced from the unlawful discrimination. 
Pregnancy discrimination (in general terms) is unfavourable or adverse treatment by an employer against an employee, on the basis of her pregnancy. It is prohibited under the Sex Discrimination Act 1984 (Cth), the Fair Work Act 2009 (Cth) and state equal opportunity law, including the Equal Opportunity Act 2010 (Vic). 
While women who experience pregnancy discrimination may be entitled to pursue a legal complaint of discrimination or adverse action, there are a number of barriers to women obtaining compensation for their lost entitlement to PPL relying on these avenues. 
These barriers include:

· difficulties in claiming lost entitlement to paid parental leave as economic loss – to our knowledge, there has not been a finding of pregnancy discrimination in either the federal or the state jurisdictions where the decision-maker has ordered that a respondent compensate a complainant for her entitlement to the PPL on the basis that she would have been entitled to that leave, had she stayed in the employment. 

· difficulty proving pregnancy discrimination – the statutory tests for discrimination are very difficult to meet, particularly where clients do not have corroborating evidence that the operative reason for their termination was their pregnancy. It is our experience that this is generally the case, as discrimination is something that mostly occurs behind closed doors. 
· the stress, time and resources involved for a complainant to pursue an action –  particularly in the context of pregnancy, childcare, job seeking and family responsibilities, can act as a disincentive for a complainant to pursue an action, even where there is a strong case. 

Further, women who have been fired during pregnancy often find it very difficult to find other employment because of widespread discrimination against pregnant job applicants, and because they can only commit to a role short-term before they must take maternity leave.

The case studies below illustrate the barriers faced by clients seeking to access PPL, or compensation for lost PPL entitlements, after being dismissed because of their pregnancy. All case studies are real but have been de-identified to protect the client’s privacy. 

a) Difficulty claiming compensation for lost PPL entitlements in a discrimination claim

Jenny’s experience demonstrates the difficulty that women face in seeking to recover the loss of their PPL entitlement through a discrimination claim, and the disproportionately low amount of financial compensation for which women will often be prepared to settle because of their familial and financial circumstances.

Case study – Jenny 

Jenny was working casually as a cleaner to support herself and her two children. When she told her boss that she was pregnant, he initially agreed to allow her to work up until the birth. When she was nearly 6 months pregnant he terminated her employment telling her that she shouldn’t be working in her condition and she should go and look after her kids. If she had been allowed to work a few weeks more Jenny would have been eligible for the Paid Parental Leave Scheme. With no other source of support, Jenny applied for Newstart. After paying rent on the family home her Newstart allowance only left her $100 per week for food and bills. Jenny searched for alternative employment but no one was prepared to hire her when she was 6 months pregnant. Jenny commenced a discrimination action to seek compensation for her lost earnings, her loss of paid parental leave, and pain and suffering. But in preliminary communications, Jenny’s employer contended he had given her three verbal warnings about her performance before firing her and denied that her pregnancy played a role in his decision.  As Jenny had already given birth at this stage, and faced with a lengthy hearing process and the burden of proving her case whilst looking after three children, Jenny agreed to settle her complaint for a tenth of the loss she suffered. This settlement did not compensate her for her lost eligibility for the Paid Parental Leave Scheme.

b) Difficulty proving pregnancy discrimination

Maria’s experience highlights the obstacles for clients seeking to prove pregnancy discrimination and obtain compensation through that forum where there are no documents linking termination to the pregnancy, despite a clear inference of the link. 

Case study – Maria 

Maria worked part-time as a customer service representative for a travel agency. Maria had worked there for seven months when she notified her boss, Ramona, that she was pregnant. Ramona said she was very happy for Maria and reminded her that she had her review meeting with the senior manager (Bob) next week. Maria asked for feedback about how she was going and Ramona told her that she had steadily improved since she started at the agency and was doing well. Ramona said that she would tell Bob about Maria’s pregnancy before the meeting and then Maria and Bob could discuss issues like Maria’s maternity leave at the meeting. 

At the meeting, Bob told Maria that they were terminating her employment as she was ‘seriously underperforming’. Maria was devastated. She asked Bob whether Ramona had spoken to him in the previous week, and he said that Ramona had told him that Maria’s sales performance had not improved sufficiently to warrant employing her on an ongoing basis. Bob did not say anything about Maria’s pregnancy, and Maria was so distressed that she did not raise it as an issue. 

Maria suffered anxiety attacks for several weeks after her employment was terminated before her baby was born. About three months later, Maria then inquired about paid parental leave and was told that she wasn’t eligible because she failed the work test. Maria was sure that the reason she was fired was her pregnancy, but she didn’t have any proof as no one at work would agree to be a witness for her. Maria decided not to pursue a complaint of discrimination because of the difficulties of getting supporting evidence for her claim and because of the stress involved in lodging a complaint while she was pregnant. 

We often have to advise our clients that awards of compensation are low in anti-discrimination and employment law jurisdictions and that they will not recover the full amount of economic loss they have suffered as a result of the dismissal, even if they have a relatively strong claim.
c) Making a discrimination complaint is stressful, time-consuming and expensive

Rachel’s experience demonstrates the significant challenges faced by clients considering running a complex and costly legal action against a former employer and the possible negative effects of prolonged litigation on a client’s health and welfare.

Case study – Rachel

Rachel was a single mother with a child at primary school and another child on the way. She had worked at the local café as a permanent part time employee for 6 years. When she told her boss that she was pregnant her boss reduced her hours and told her that she was now a casual employee. Just over 3 months before her due date, her boss fired her. Rachel applied for Newstart but could not meet her mortgage repayments and the family was at risk of homelessness. She was not eligible for the Paid Parental Leave Scheme because she had been fired just one week shy of the 10 month mark. Rachel contacted Victoria Legal Aid and lodged a general protections dispute with Fair Work Australia on the ground that she was discriminated against because of her pregnancy. Following this, her boss started making threatening phone calls to her and her family. Rachel’s mental health deteriorated as she struggled to manage the stress of the legal action and the threatening behaviour of her boss. At the same time that her discrimination complaint settled Rachel lost her baby 8 months into her pregnancy. 

d) Pregnant women have reduced prospects of re-employment
Brigid’s experience illustrates how women who have been fired during their pregnancy experience difficulty finding new employment, making them especially financially vulnerable.

Case study – Brigid

Brigid worked full time for as an administrative assistant for a financial services firm for two years. Brigid told her supervisor (Anthony) that she was pregnant immediately after she found out, as a way of explaining why she had taken three days of sick leave in the last week. Anthony immediately called Brigid in to a meeting with an HR representative to ‘talk about her options’. In the meeting, the HR representative told Brigid that she would have to resign her job, as she could not work in this role part-time after she had her baby. Brigid did not want to resign her role, but she was told that she would be fired if she didn’t. Brigid was then offered a casual role at much lower pay instead. When Brigid declined this casual role her employment was terminated. 

Brigid was not eligible for paid parental leave because her employment was terminated very early in her pregnancy. Brigid looked for work during the remainder of her pregnancy but she was unable to find any employment in customer service or office administration. Brigid had never struggled to find similar work before she was pregnant, and she didn’t have experience in any other fields. Unable to maintain her rent without a job, Brigid had to move in with her mum, who is a full-time carer for her sister who has a severe physical disability. She is still on Centrelink and was unsuccessful in looking for work before the birth of her baby. 

Interaction – anti-discrimination laws and paid parental leave

VLA recognises that anti-discrimination laws are intended to act as the primary vehicle for addressing unlawful pregnancy discrimination. However, for the reasons outlined above, the anti-discrimination framework does not always offer an accessible remedy. This has consequent implications on women’s eligibility to PPL, being that women often can’t access PPL in circumstances where but for the unlawful discrimination; they would otherwise have been eligible.

VLA acknowledges that remedying this issue in the context of any amendments to eligibility for PPL involves complex policy considerations that are for government to determine. However, we suggest that any consideration of this issue acknowledges the challenges that arise when seeking remedies under the anti-discrimination framework.

As the case studies in this submission indicate, even where a Court or Tribunal makes a finding of pregnancy discrimination, this may not achieve the desired policy intention to compensate women for paid parental leave. Among other things, this is due to the highlighted barriers to proving pregnancy discrimination and the relatively low amounts of compensation. Further, even where a woman pursues legal action, legal proceedings are likely to be of little value in proving to a third party that pregnancy discrimination occurred. This is because most proceedings settle out of court, and respondents invariably demand that any settlement is confidential and involves no admission of liability. 

Conclusion

If further information is required, please do not hesitate to contact Kristen Hilton, Director of Civil Justice Access and Equity on (03) 9269 0691.
� Law and Justice Foundation, Legal Australia-Wide Survey – Legal Need in Victoria (August, 2012) 27 and 85.


� Ibid, 172.


� See, for example, R Wilkinson and K Pickett, The Spirit Level: Why More Equal Societies Almost Always Do Better (2009); and VicHealth, More than tolerance: Embracing diversity for health: Discrimination affecting migrant and refugee communities in Victoria, its health consequences, community attitudes and solutions – A summary report (2007) at <http://www.vichealth.vic.gov.au/Programs-and-Projects/Freedom-from-discrimination/More-than-Tolerance.aspx>; Victorian Equal Opportunity and Human Rights Commission, Economics of equality: An investigation in to the economic benefits of equality and a framework for linking the work of the Commission with its impact on the wellbeing of Victorians (2010) at <http://www.humanrightscommission.vic.gov.au/index.php?option=com_k2&view= item&id=570:economics-of-equality&Itemid=690>.
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