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Introduction
Victoria Legal Aid (VLA) is an independent statutory authority with a mandate to promote social justice and protect legal rights in Victoria, particularly the rights of those who are marginalised or disadvantaged in our community. We do this through our access and equity, civil, criminal and family law programs. We also deliver early intervention programs, including community legal education, and assist more than 114,000 people each year through Legal Help, our free phone advice service.
VLA supports the Enabling Justice Project and the establishment of the Justice User Group to develop a better understanding of the experience and over-representation of people with an acquired brain injury (ABI) in the criminal justice system.
We are committed to ensuring that the rights of people with ABI are protected, and to supporting the development of holistic and innovative approaches which would prevent people with an ABI from becoming ‘lost’ in the criminal justice system. This includes advocating for systemic change that would reduce the likelihood of people with mental health issues and cognitive impairments becoming involved in criminal offending or experiencing serious legal problems.
Specialist lawyers within our Criminal Law program provide advice and representation for people accused of criminal offences who have cognitive or mental impairments, or other psychological or physical disabilities. We assist people in prison and on post-release orders. Our criminal lawyers also provide a dedicated duty lawyer service to the Assessment and Referral Court (ARC) List. We support the expansion of this List to increase the number of people who are eligible to participate across the state.
Additionally, VLA has a dedicated Mental Health and Disability Advocacy team staffed by lawyers who have expertise in assisting clients who have mental health or disability issues, including ABIs, in a holistic way, with a range of legal issues including guardianship, administration, infringements, issues with Centrelink, victims of crime compensations claims and mental health treatment.
The Independent Mental Health Advocacy (IMHA) service was launched in August 2015 to provide non-legal support to people who are detained because of their mental illness. VLA works alongside IMHA to provide comprehensive and holistic support. Since launching, IMHA has provided more than 3000 advocacy and self-advocacy coaching services to people receiving compulsory mental health treatment, and 5500 information and referral services. Outposts have been established at 34 designated mental health services throughout Victoria. 
In 2015–16, VLA provided over 3000 legal services to over 960 unique clients who advised us that they had an ABI. This included over 930 grants of legal assistance for staff and private lawyers to conduct intensive legal casework. As many people with an ABI are undiagnosed or do not disclose their ABI at the time of seeking legal assistance, these figures are a conservative estimate. 
Our research has told us that people who identify as having a psychiatric issue, ABI or cognitive disability are ‘high-contact users’ of VLA services (within the top 1.2 per cent) and that having an ABI is a key risk factor for clients who may become high-contact users. Over a ten-year period (between 2003 and 2013), 11 per cent of our high-contact users identified as having an ABI, compared with five per cent of our other service users. Sixty-seven per cent of our high-contact users had their first contact with us for a criminal law matter.

One of our strategic directions for improving access to justice in 2015–18 is matching services to the needs and abilities of our clients. This means considering where and how people live, how they find our services and who will benefit from a referral to another support agency that helps them deal with the issues that contribute to their legal problems. It also means acknowledging that, while resolving their immediate legal problem is effective for some clients, it is not enough for others, particularly for those who are at high risk of further contact with the law.
Whole of government commitment is critical to achieving meaningful social inclusion of people with intellectual disabilities and ABI, and to minimising their contact with the justice system. Such a commitment should be supported by adequately resourced and accessible services delivered by people with the necessary knowledge, skills and attitudes to engage and assist people with ABI.
This should include maximising opportunities to co-ordinate services and minimise administrative complications and establishing warm referral protocols. In particular, collaborative and co-ordinated service design between service providers is integral in ensuring improved pre-release and reintegration programs for prisoners, particularly those with an ABI, other cognitive impairment or intellectual disability.
We welcome the interim findings in the Enabling Justice Consultation Paper, and the options proposed for improving the response of the criminal justice system to people with ABI.
Review of the Independent Third Person (ITP) program
Police questioning and interviews pose particular problems for people with ABIs and intellectual disabilities, both as complainants and accused persons. People with an ABI may acquiesce to what is suggested to them by people in authority, such as police, because they are eager to appear compliant and/or do not want to reveal their cognitive impairment. They may agree with suggestions or statements put to them regardless of whether or not they understand the question, the suggestion is true, or they are compelled by law to do so.
VLA favours changes to the evidence laws, which would prevent the police from beginning or carrying out questioning or an investigation of, or conducting a forensic procedure, such as fingerprinting or obtaining a DNA sample on, a person with an ABI, other cognitive impairment or intellectual disability in the absence of an independent support person.
However, there is no guarantee that the ITP’s presence and efforts mean that the person with an ABI will have genuinely understood their rights or can make an informed decision about whether or not to exercise them. Knowledge of a right should not be equated with understanding as it may unfairly lead to the assumption that the person with an ABI is able to make an informed choice based simply on that knowledge. 
Therefore, VLA also favours changes to the evidence laws to restrict the admissibility of police records of interview where the requirements of people with intellectual disabilities or other cognitive impairments have not been adequately addressed in the interview process. This may include restrictions on admissibility where such people have been interviewed:

· without legal advice

· where police have offered inducements (like bail) for someone to answer questions, or

· where the person is intoxicated.

There is some anecdotal evidence to suggest that ITPs may not always be effective in promoting clients’ rights, particularly the right to silence. Some clients have advised us that an ITP has encouraged them to make admissions, or an ITP has provided improper advice. We would therefore support the trialling of a professional advocacy and referral service, which would offer support to persons with a cognitive disability who are interacting with the criminal justice system, where appropriate training has been provided.
We consider that an ITP or the person’s legal practitioner should be present while police conduct ‘investigative activities’, such as questioning, fingerprinting or collecting a DNA sample, where the person has an ABI or other cognitive impairment or intellectual disability.
Improving interactions with the criminal justice system
In our practice experience, people with ABI are likely to misplace their charge sheets and notice of their court date, and fail to appear at the required time due to memory and organisational problems. As a consequence, warrants for their arrest are issued and the person may also be charged with failing to appear on bail. This means that, even though a person with an ABI may be facing less serious charges, their inability to keep court dates may result in a prison sentence.
Courts should recognise and be sensitive to the challenges that people with ABI face when interacting with the justice system through the exercise of greater judicial discretion and sensitivity. Procedural breaches by a person with an ABI should be met with a genuine inquiry into the circumstances behind it and the difficulties they faced in complying. Responses should be flexible and take those circumstances into account. VLA recommends that this flexibility be extended to all court participants with recognised impairments, including intellectual disabilities, mental illness, autism spectrum disorders and other neurological impairments.
Although Nathan’s case study involved the experience of a person with an intellectual disability, it demonstrates the need for such procedural flexibility to be meaningfully adopted in cases involving people with ABI.
Case study: Nathan 

Nathan had significant difficulties understanding the court process. A psychological report stated that Nathan was fit to be tried but recommended that, in order for him to be able to participate in proceedings, the hearing procedures should be adapted, with long breaks and someone to explain the proceedings to Nathan and for him to report back that he understood.
VLA provided an additional lawyer to sit in the dock with Nathan to explain the proceedings and continually monitor his understanding. However, the proceedings were not otherwise amended, save for the judge trying to explain things to Nathan in simple terms. Whilst some flexibility was adopted in these proceedings, more could have been done to minimise the stress for Nathan and ensure more meaningful participation.
There is almost always a significant delay between an incident with legal consequences occurring and the court hearing to determine its resolution (whether it is a criminal or civil matter). Such delays may even be a number of years. The passage of time following the critical incident makes it difficult, particularly for a person with a cognitive impairment, to remember the incident, provide their lawyer with meaningful instructions, give evidence and, in many cases, actually link the incident in question to the court proceedings.
Delay between a criminal offence and its hearing also means that, if a penalty is eventually imposed by the court, it may not provide any specific deterrence because the person may not associate the penalty with the behaviour which led to it. As a result, the person does not learn from the process and will be no more likely to control or modify their behaviour in the future. People with a cognitive impairment are more likely to learn from an immediate, supportive, behavioural intervention than a court hearing months or years down the track.
VLA considers that flexibility should be encouraged in court proceedings to adapt procedures (where appropriate) in the following ways:
· excusing a disabled person from attending administrative mentions or directions hearings where he or she is represented
· regular rest breaks during trials and other extended hearings
· priority listings
· the use of clear and simple (rather than abstract) language
· the judge or tribunal member sitting at the bar table with the parties to reduce formality and intimidation where appropriate
· regular opportunities for lawyers to explain and clarify understanding during proceedings (akin to the additional time given to language-based interpreters to interpret proceedings)
· ensuring that judicial officers, registry staff and other court professionals are appropriately trained and sensitive to the difficulties facing those with a disability and encouraged to dispense with standard protocols where appropriate. 

VLA also supports the adoption of a ‘universal precaution’ approach and principles of ‘universal design’ across the criminal justice sector, where this would improve the interactions of people with an ABI with the criminal justice system, such as: 

· taking steps to test whether a person comprehends what is taking place 

· assessing whether a person requires suitable supports early in the interaction 

· the use of effective plain language and improved communication strategies, noting that clear and accessible information enables people to better understand the nature of their legal problem, and understand and exercise their rights

· extending the availability of Easy English versions of standard forms and written information provided by Victoria Police to suspects and accused persons

· establishing a specialised team of officers at Corrections Victoria with suitable training and experience to supervise people with cognitive impairments, including ABIs, and intellectual disabilities, who should have lower case-loads to enable them to effectively support their clients during their orders.

Justice reinvestment and solution-focused justice
Reducing pressure on the justice system, including legal aid services, requires a more effective response to criminal offending. Without addressing the issues underlying a person’s offending, court models will continue to act as a revolving door.
VLA supports justice reinvestment approaches that shift funds allocated to expensive end-of-process options, such as imprisonment, to investment in health, housing and social supports, and initiatives that focus on addressing structural inequality and disadvantage to prevent offending.
Expansion of solution-focused lists
Specialist and problem-solving courts such as the Drug Court, the Koori Court, the ARC List and the Neighbourhood Justice Centre (NJC) shift the focus of the court from determining a legal contest between opposing sides to being actively engaged in addressing the underlying causes of offending. For example, the Drug Court’s power to provide treatment solutions to the deeper causes of drug related offending has been demonstrated to significantly reduce re-offending rates.
The Court Integrated Services Program (CISP) is an independently evaluated program found to be highly effective,
 which is staffed by dedicated social service professionals who take a solution-focused approach. VLA considers that the roll-out of the CISP to headquarter courts is long over-due. For example, clients can languish in custody where the CISP is not available to manage any risk if bail is granted. This is notwithstanding that remand may exceed any prison term.
Jon’s case study demonstrates the benefits of the CISP and the ARC List.
Case study: Jon

Jon is a 27-year-old man who developed an ABI in a car accident when he was 17 years old. Following the accident, he discharged himself, against medical advice, from the rehabilitation centre where he was receiving treatment. Since then, he had become addicted to prescription and illicit drugs. Jon committed serious offences to support his habit, and served several terms of imprisonment. After each release he had brief periods free from offending but then would relapse into drug use and criminal activity.
Jon lost the support of his family, was no longer receiving support and services from the Transport Accident Commission (TAC), and did not have stable accommodation. He was eventually linked in with drug and alcohol services and decided to return to TAFE to try to complete his VCE. However, he found study difficult and eventually had to drop out. Jon’s mental state deteriorated and he relapsed into drug use and offending behaviour.
Jon’s lawyer linked him in with the CISP and he was allocated to a clinician with expertise in working with people with ABI. Jon’s worker made enquiries with the TAC and discovered that he was eligible for intensive services. She advocated for him to be linked in with such services. Jon was also referred to the ARC List, and received supervision from a case manager and appeared regularly before a Magistrate to discuss his situation. This helped him remain motivated to stay on track. Jon’s family was invited to attend court and discuss his situation with him, the treating team and the Magistrate. Through this process, Jon’s relationship with his family improved.
Although evaluations demonstrate that existing specialist and solution-focused courts are effective in achieving their aims,
 they are only available to offenders in specific catchment areas, with many only funded on a pilot basis. Distance from courts and related services, and inconsistencies in the level of services and therapeutic programs, combine to create an unequal system, with people in catchment areas at risk of experiencing different outcomes through the justice system compared with metropolitan residents.
VLA supports the eradication of ‘postcode injustice’, including the expansion of solution-focused courts, which would take a therapeutic and problem-solving approach to addressing the underlying causes of a person’s offending equitably across the state, and link that person to appropriate supports and services to prevent future re-offending.

This includes support for: 

· expansion and rollout of the CISP to court locations across the state
· the commitment of greater funding to the CISP to avoid delays in assessments for suitability, and to ensure continuity of care
· implementation of the ARC List in other courts throughout Victoria

· expansion of the NJC model, including co-located ancillary services, across the justice system.

Amendments to the Sentencing Act 

VLA would support an amendment to section 80 of the Sentencing Act 1991 (the Act), which would allow Justice Plans to be available to anyone who falls within the definition of ‘disability’ within the Disability Act 2006, including people with ABI.
In contrast to people with ABI, adult offenders with an intellectual disability have long had special sentencing options available, which take into account the effects of their disability. While there are significant differences between intellectual disability and ABI, there are some similarities in the difficulties faced by people when they get caught up in the criminal justice system. It appears to be an anomaly in the criminal justice system that for persons with an ABI, courts have no special sentencing options.
Sentencing laws have long recognised that certain conditions and personal circumstances diminish the moral culpability of an offender, even for a very serious offence. This is particularly the case where there is evidence of intellectual disability or mental illness.
However, despite this and the impact of ABI on people’s behaviour and capacity to navigate the criminal justice system, our sentencing scheme does not sufficiently or consistently provide for flexible or tailored sanctions that can readily address the needs of people with ABI. Further, strict diagnostic-based eligibility criteria mean that people with ABI often fall outside the ambit of services and provision for accommodation that may be available for people with mental illness and intellectual disabilities. They also fall outside the scope of civil orders for compulsory treatment and supervision under the Mental Health Act 2014 and the Disability Act.
The effect of this for people with ABI in the criminal justice system is that less restrictive alternatives to prison sentences (when the person is found guilty) or to Custodial Supervision Orders (when the person is found not guilty due to mental impairment) are not currently available as they would be for people with either a mental illness or intellectual disability.
In the second reading speech before the Disability Act was passed, the question of whether special sentencing options should be expanded to those with ABI, not just intellectual disability, was raised. The then Minister for Community Services contended that there was little evidence regarding the involvement of people with an ABI in the criminal justice system and questioned whether more appropriate treatment modes were available. 

The growing evidence of the over-representation of people with ABI in the criminal justice system
 suggests that there is no longer a good reason for adults with ABI to be excluded from the kind of therapeutic specialist intervention and assistance provided to those who have an intellectual disability.
Corrections oversight via a Community Corrections Order (CCO), or in custody treatment are not the same as the court mandating the provision of a detailed plan for specialist intervention and appropriate supports, which is possible with a Justice Plan. Although we have reached a point where our courts recognise ABI as an impairment that is strongly linked with the underlying causes of offending and recidivism, there are no specialist sentencing options that can be imposed to directly address this complex correlation.
Con’s case study demonstrates the benefits of a Justice Plan and access to appropriate intervention and support. 
Case study: Con
Con was drug dependent and had been involved in the criminal justice system since he was a teenager, serving a number of lengthy sentences in custody. He had struggled to complete orders supervised by Corrections Victoria in the past.
Con faced new charges of burglary and theft, which were likely to result in a lengthy prison term. VLA obtained a psychological report from a previous court case stating that Con’s IQ was in the 60s, and commissioned a neuropsychological report that indicated that he was eligible to be registered with Disability Services. 

Con’s lawyer asked the Magistrate to order an assessment for a Justice Plan. Consequently, Disability Services became involved. Con was ultimately registered with Disability Services, placed on a Justice Plan and released from custody. Had Con’s intellectual disability not been recognised, and had he not been placed on the Justice Plan, he would in all likelihood have continued to serve periods of imprisonment without receiving the services and supports he actually required. 

Amed’s case study demonstrates a person’s experience with the criminal justice system in the absence of specialist intervention tailored to his specific needs and lack of formal oversight of his progress.
Case study: Amed 

Amed pleaded guilty to wilful and indecent exposure in public. It appeared that Amed had issues with disinhibition and controlling his behaviour. His lawyer referred him to the CISP so that he could access some additional supports and be screened for ABI risk factors. He also reported being dependent on alcohol and feeling depressed, and was keen to seek treatment for this. 

Amed forgot to attend his first appointment with the program. He did not have a phone because he misplaced it and could not be contacted to reschedule the appointment. He had got the date of his appointment wrong and so he later attended the program unannounced and without an appointment. Contact was re-established and a new appointment made. When Amed was late for his next appointment he was exited from this program due to non-compliance.
Amed’s lawyer got him assessed by a neuropsychologist who diagnosed him with a moderate to severe ABI. Amed’s lawyer presented the court with evidence of Amed’s disability. The Magistrate commented that Amed’s offending was serious and would in many cases warrant imprisonment. Amed was sentenced to a CCO with a condition that he would submit to assessment and treatment.

After the hearing, Amed’s lawyer contacted Corrections Victoria. His lawyer faxed a letter to Corrections outlining the nature of Amed’s disability and, after obtaining Amed’s consent, a copy of his neuropsychological report. Corrections reported that they had not received any information from the court about Amed’s disability. A few days later, Amed’s case was allocated to a specialist case manager. The specialist case manager referred Amed to an organisation that provides specialist services in alcohol and other substance related brain impairment, but was advised of an extremely long waiting list.
Amed was not able to complete the sex offenders program or a cognitive skills program because English was his second language and his presentation was too complex to participate in a group program. He did not access any specialist intervention in relation to his ABI because of this.
The imposition of a Justice Plan would place the onus on the Department of Health and Human Services (DHHS) to provide specialist services and supervision of a person’s progress.
Some people with ABI are diagnosed after the age of 18 years. However, in our experience, a Justice Plan is only available through Disability Client Services where a person has been assessed as having an intellectual disability prior to this age. If a Justice Plan becomes available as a sentencing option for people with ABI, VLA considers that it should be available for people whose diagnosis or occurrence of the ABI takes place after the age of 18 years.
VLA notes that, if a Justice Plan becomes available and neuropsychological reports are required, this may lead to an increase in demand for the cost of these reports from the Legal Aid Fund for those clients who are in receipt of a grant of legal assistance, unless these reports were provided by the DHHS. Legal practitioners would also benefit from the use of screening and referral tools, supported by appropriate training on their use, to assist with identifying specific indicators that a client may have an ABI.
Other options in the consultation paper

The right to appeal from the Magistrates’ Court to the County Court against the making of a sentence should provide an adequate safeguard when it comes to sentencing those with a cognitive impairment, including an ABI, or disability.
However, VLA would support an appropriate amendment to the Sentencing Act 1991 which would require a higher threshold around the judicial decision to imprison someone with a cognitive impairment, including ABI or other disability for a period less than 12 months. The requirement for reasons why an alternative sentence would not be appropriate for this class of vulnerable accused could be helpful in reducing the use of harmful short terms of incarceration to respond to what are often static cognitive conditions where treatment and community support programs would be far more appropriate.
VLA supports the introduction of measures in CCO breach proceedings to identify whether a person with a cognitive impairment has particular needs, and what those needs are, based on a collaborative approach between legal and non-legal professionals.
Investment in housing and the importance of prisoner reintegration 

Lack of appropriate housing is critical for people with an intellectual disability, ABI or other cognitive impairment who have a criminal record. In our submission to the Parliament of Victoria Law Reform Committee on their Inquiry into Access to and Interaction with the Justice System by People with an Intellectual Disability and their Families and Carers, we recommended that the government commit to further funding for the DHHS to provide more appropriate supported and secure accommodation options to ensure that people with intellectual disabilities are not held in custody or detention due to lack of housing or appropriate community support.
 This applies equally to people with ABI.
The successful reintegration of prisoners, aimed at reducing the risk of re-offending is in the interests of the whole community. Key features of planning for reintegration should include release plans and accommodation support. While release plans are currently taken into account in the determination of the Parole Board, prisoners should have the opportunity to be more actively involved in their development, supported by integrated and intensive case management. VLA considers that there should be greater investment in resources to support a renewed focus on reintegration, including a legal help component to pre-release preparation.
Later this year, VLA will commence a three-year pilot of our Prisoner Legal Help telephone service. The pilot will initially be trialled in four Victorian prisons before being expanded to remaining prisons by the end of 2017. Prisoner Legal Help will provide specialist legal assistance to prisoners with criminal, civil and family law matters. It will also enable VLA to develop a better understanding of the levels of unmet need among prisoners for legal advice, information and education, and assist the justice sector to respond appropriately. By identifying and addressing unmet legal need pre-release, prisoners will be better placed upon their release to reintegrate into the community.
VLA would support the expansion of the service provision model of the Judy Lazarus transition centre to accommodate greater number of male prisoners, the creation of an equivalent centre for female prisoners and/or the dedication of a specific centre or unit to reintegration of prisoners with a cognitive impairment to support a person to avoid becoming institutionalised and set up to fail.
The importance of early intervention

It is important to help people as soon as they need it rather than when their lives have reached a crisis point. The Royal Commission into Family Violence stated that the ‘existing focus on crisis response and justice system mechanisms must be matched by a similar focus on, and investment in, prevention, early intervention and recovery’.

Many frequent users of legal aid services first come to us between the ages of 10 and 16 years. Providing timely intervention works for all clients and particularly benefits vulnerable groups, such as those experiencing homelessness or family violence, young people living in out of home care, people with a disability or mental illness and people from Indigenous or culturally and linguistically diverse communities.
One of VLA’s strategic directions for 2015–18 is investment in timely intervention, especially for children and young people. We support investment in early intervention and prevention programs for vulnerable children and young people to help them achieve safety and stability, lead productive lives, and minimise the risk of becoming future offenders.
VLA agrees that this would require the support of all levels of government. Better integration of legal services with the broader non-legal service sector, and with organisations that routinely come into contact with disadvantaged individuals, would:

· encourage and make it easier for disadvantaged individuals to obtain the help they need to resolve their problems at an early stage
· increase the likelihood of an individualised response to their circumstances and the likelihood of meaningful and enduring positive results
· promote broad dissemination of legal information to a diverse range of communities, thereby expanding the reach of legal assistance.
The role of ABI clinicians
ABIs are often more difficult to recognise than intellectual disabilities because the person will generally only have impairment in a specific cognitive domain, rather than across all domains. As they have acquired their disability later in life, they are also more likely to have a range of life experiences and coping strategies which mask their disability.
The CISP has an ABI specialist case manager who conducts ABI risk factor screenings and is responsible for assisting clients and other CISP case managers with navigating the ABI assessment and support sector. VLA considers that such supports should be expanded and available in all courts to ensure that screenings can be conducted promptly and referrals made for diagnostic neuropsychological assessments.
Support for prisoner access to the National Disability Insurance Scheme
A different approach is required for people with ABI in the criminal justice system, including the need for provision of more intensive and holistic legal services, linking to other services, including non-legal services, and working with courts, community services and police to identify and assist people with ABI. Sharing information about a person’s intellectual disability between government departments and other agencies is important to provide appropriate supports and services, as long as this is balanced with the need to protect a person’s privacy.
Legal advocacy can be an important tool for people with disability to realise their rights and entitlements, and support and encourage fair and effective administration of government programs. Facilitating access to legal advocacy, advice and assistance is consistent with the general principles guiding actions under the National Disability Insurance Scheme (NDIS) set out in sections 4 and 5 of the National Disability Insurance Scheme Act 2013.

The co-ordination of health and legal services to address the multiple needs of people with disability has been endorsed by academics and is supported by research into unmet legal need in Australia.
 A holistic approach that addresses the legal and non-legal needs of people with disability is more likely to promote better health outcomes in the long term.

VLA’s submission to the Commonwealth Senate Standing Committee on Community Affairs regarding the National Disability Insurance Scheme Bill 2012 dealt with good administrative decision making, and the indispensability of well-funded legal services in ensuring that this is achieved. Our submission highlighted the preventative and remedial value of legal advocacy.
By applying scrutiny to administrative decision-making processes, access to legal assistance for review of administrative decisions enhances the imperative for government to improve these processes, and ensure that primary decisions and internal review processes are sound and comply with the legal and administrative frameworks for decision-making.
VLA considers that legal advocacy for prisoners seeking to access the NDIS when it is rolled out nationally would enhance the quality of the relations and transactions within the NDIS, assist prisoners to realise their rights and access entitlements under the NDIS, and promote better outcomes for people with a disability, including people with an ABI. It would also assist in the identification and resolution of other common legal problems experienced by people with disability.
Whether funding to provide this service would be administered by the National Disability Insurance Agency or by another Commonwealth Department would be a matter for the government. VLA would not be in a position to meet any additional demand associated with the scheme without additional funding.
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