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INTRODUCTION 

Victoria Legal Ad (VLA) funds representation for accused people in approximately 76% of serious criminal cases. Our in-house practice acts in more than a third of those cases. We fund almost all cases in the Children’s Court and our in-house practice acts in more than half of those cases. The in-house practice is organised around specialist criminal law teams in Melbourne and a network of 16 regional offices throughout the State. 

The Government plans to introduce a statutory minimum sentence for the offences of intentionally or recklessly causing serious injury when committed with “gross violence” of four years for adults (adult offenders) and two years for 16/17 year olds (young offenders). 

It should be made clear at the outset that VLA does not support mandatory sentencing; not because no-one should ever be imprisoned, but because of (a) the overwhelming evidence that it does not create safer communities, (b) because justice is best done by tailored rather than pre-determined responses to individual offences and offenders and (c) because rigid rules create injustice in individual cases. 

VLA supports judicial discretion in sentencing. Our experience is that every criminal case is different and requires a tailored response to carefully balance the competing interests. In some cases lengthy terms of imprisonment are plainly required to do justice while in others the right outcome is a merciful one. Those who practice in criminal law both as prosecutors and defence lawyers learn quickly that it is very hard to put cases and offenders into strict categories and that attempts to do so lead to injustice. 

Notwithstanding media reports focused on specific cases, judges and magistrates get a hard job right most of the time. When they get it wrong, rights of appeal exist for both the offender and for the Director of Public Prosecutions (DPP). 

However, we acknowledge the Government’s entitlement to legislate to alter sentencing levels. Traditionally that has been achieved by changing maximum penalties or altering the parole system. Base-line sentences are also proposed as a way of changing sentencing patterns through legislative intervention. All of those measures influence sentencing without directly interfering with judicial discretion. 

Mandatory sentencing is different. It shifts the power to determine penalties from the court to the prosecuting authority whose decisions cannot be reviewed or appealed. This shift occurs because what decides the ultimate sentence is the initial charging decision and the willingness of the prosecution to negotiate. Rather than an impartial judge deciding penalty, it is a party to an adversarial proceeding. This has particular impact in the Children’s Court where the police both investigate and prosecute without the benefit of arms length oversight from the DPP.
If a mandatory sentencing regime captures offenders who the community does not think should serve long terms of imprisonment then there is no appeal court to put that right. It follows that if mandatory sentencing is to be implemented then it must be designed with real care, particularly learning from the experience of other jurisdictions. 

For the reasons set out in this submission, we do not consider that a mandatory sentencing regime for young offenders can ever be designed in a way that sufficiently limits the risk of inappropriate imprisonment. We recommend that the SAC give that advice to the Government. 

We recommend a number of changes to the proposed design of the mandatory sentencing regime in order to avoid or limit the potential problems of the current proposal. 

We have not attempted a statistical analysis of the data to identify the systemic implications of the proposed change bearing in mind the problems that we have identified. Others, including the SAC and the County Court, are better placed to provide that advice. 

Our contribution is primarily informed by the depth and breadth of our practice experience, particularly dealing with clients with intellectual disabilities, with mental health issues, from traumatic backgrounds, with serious addictions and from disadvantaged communities. We have used de-identified real cases to illustrate the issues raised in this submission.

SUMMARY OF RECOMMENDATIONS

Recommendation 1: That mandatory sentencing not be implemented for young offenders. 

Recommendation 2: That if mandatory sentencing is to be implemented for young offenders then the minimum mandatory sentence should be much less than two years. 

Recommendation 3: That a new offence be created where the nature of the injury caused is defined as a “severe injury” i.e. an injury that is life threatening or where the effect of the injury is prolonged and substantial. 

Recommendation 4: That mandatory sentencing should only apply to intentional not reckless conduct. In the alternative, there should be a difference in the minimum mandatory term between the two offence types. 

Recommendation 5: That the “gross violence” factors be included as elements of a new offence rather than being facts to be determined by a sentencing judge. 

Recommendation 6: That the “gang of three or more” category be replaced with “if the severe injury is caused in a violent attack by a group of three or more people each of whom takes an active physical role in the attack and where the person to whom the severe injury is caused is significantly outnumbered”. 

Recommendation 7: That the “gang of three or more” category not apply to young Offenders. 

Recommendation 8: That the “incapacitated” category be replaced with reference to “where the accused continues a violent attack on a person after that person has been incapacitated (i.e. rendered incapable of defending him or herself) and where the offender is aware that the person has been incapacitated and intends to cause severe injury to the person following their incapacitation” 

Recommendation 9: That the “plans in advance” factor be replaced with “an offender who deliberately plans in advance of a violent attack to engage in that attack and who intends to cause severe injury in the course of the planned attack”.

Recommendation 10: That the “plans in advance to carry and use a weapon” factor only apply to intentional not reckless offending. 

Recommendation 11: That the “plans in advance to carry and use a weapon” factor be subsumed in to the “plans in advance” factor. 

Recommendation 12: That a sentencing judge be entitled to depart from the minimum mandatory sentence if satisfied that to impose the minimum mandatory sentence would be plainly unjust because the offender suffers from a cognitive impairment and the cognitive impairment was linked to the offending behaviour. 

Recommendation 13: That a sentencing judge be entitled to depart from the minimum mandatory sentence if satisfied that to impose the minimum mandatory sentence would be plainly unjust because the offender has no prior convictions. 

Recommendation 14: That a sentencing judge be entitled to depart from the minimum mandatory sentence if satisfied that to impose the minimum mandatory sentence would be plainly unjust because: 

1. The offence was committed in circumstances of provocation. 

2. The offence was committed in self-defence, but the force used in self-defence was excessive. 

3. The offence was committed by a victim of family violence against the perpetrator of that family violence. 

4. Other exceptional circumstances exist. 

Recommendation 15: That a sentencing judge be entitled to reduce a sentence below the minimum mandatory sentence to recognise a plea of guilty or assistance to prosecuting authorities.

PRINCIPLES THAT SHOULD GUIDE THE DESIGN OF THE SYSTEM 

There are a number of issues that mandatory sentencing raises which should all inform the design of the regime and which underlie the specific recommendations that we have made in response to the terms of reference. Many are discussed in the course of this submission, but two warrant being highlighted separately. They are (a) the extent to which such a regime will achieve or run counter to the goals of sentencing and (b) the practical implications for the courts and justice agencies. 

Achieving the goals of sentencing 

Sentencing is a complicated process designed to achieve an outcome that is proportionate to the offence by balancing a number of goals that pull in different directions: 

5. Protection of the community 

6. Specific Deterrence 

7. General Deterrence 

8. Denunciation 

9. Rehabilitation 

Mandatory sentencing elevates the importance of denunciation over all of the other goals of sentencing. The evidence overwhelmingly concludes that mandatory sentencing does not deter criminal offending either on a specific or a general basis
. It also does not protect the community because of the extent to which prison makes it more likely that a person, especially a young person, will re-offend
. Prison inculcates people into criminal networks and pulls apart social and community supports increasing the risk that a person will offend following release. 

The overall goal of sentencing is to arrive at a proportionate sentence. Strict mandatory sentencing does not achieve that goal because it results in disproportionate sentences for less serious offences
.

Practical Implications 

The most significant implication is that a significant number of cases will move from the Magistrate’s Court into the already overburdened County Court because a four year minimum non-parole period is beyond the jurisdiction of the Magistrate’s Court. If recklessly causing serious injury is maintained as an offence to which mandatory sentencing applies, these numbers will be substantial. 

There will be a large disparity in sentencing between offences of gross violence and the conventional alternatives. With no incentive to plead guilty an increase in the number of contests or trials will result. There will be fertile ground for litigation around whether the conduct alleged in fact constitutes gross violence. Offenders will also exhaust their appeal avenues which will lead to delays. This will have a major impact on victims and witnesses required to give evidence more often than is currently the case. 

The criminal justice system functions because the vast majority of accused people plead guilty. Much of the time those pleas are based on sensible arrangements between prosecution and defence about charges and appropriate sentencing outcomes, subject of course to the final decision of the judge or Magistrate. The risk with mandatory sentencing is that those arrangements are of no use because the result is pre-ordained. 

MANDATORY SENTENCING FOR YOUNG OFFENDERS SHOULD NOT BE IMPLEMENTED 

Sentencing children for serious crimes is one of the most difficult tasks in the criminal justice system. It requires a balance between the need for punishment and the recognition that most children and young people ‘grow out’ of crime
.
Imprisoning young people, while sometimes necessary, is currently treated as a sentence of last resort because the research makes it clear that it does not make communities safer. In our experience visiting Youth Detention Centres, they inculcate detainees into criminal networks and harden offending behaviours. This makes sense because children, due to their stage of development, are especially susceptible to negative peer influence
. This practical experience is borne out by research demonstrating that mandatory sentencing in this field does not deter crime
. 

While a prison term is plainly sometimes appropriate for children who commit very serious violent offences, those cases are generally not ones in which a sentence would need to be compelled to impose a mandatory sentence to achieve that outcome. As a result, it is the offences at the lower end of the spectrum of seriousness that will be punished disproportionately more severely than the more serious cases. 

Under the Children Youth & Families Act 2005 non-parole periods cannot be set by the Court. The decision as to when a child is eligible for parole is made by the Youth Parole Board. The Youth Parole Board considers a variety of factors before deeming a young person eligible. A significant proportion will have intellectual disabilities and other mental health issues
. Most will come from disadvantaged backgrounds. The reasons that young people offend are often complex and directly related to peer influence, stage of development and poor choices. The responses available to the Youth Parole Board have to be nuanced. The sophistication of the Youth Parole Board’s approach to these issues will be lost under a mandatory sentencing regime. 

Finally, mandatory sentencing for this cohort of young offenders will massively increase the number of young people in detention. This is against the reality that Melbourne Youth Justice Centre (MYJC) is at capacity. In October 2010 an Ombudsman investigation found conditions at MYJC precinct were “appalling” with large amounts of violence, overcrowding and the contamination of children in remand with those undergoing sentence
. The Ombudsman found that the ''dirty, unhygienic and ill-maintained conditions reflect poorly on the management and staff''
. Considerable investment already needs to be made but further investment will be required to accommodate an increase in detention levels. 

We also respectfully endorse and adopt the Law Institute of Victoria’s position on this topic at page 6 of its submission to the SAC on this reference. 

The following example illustrates some of the problems with applying mandatory sentencing to young offenders: 

Case example 1: J was 17 and half way through year 12. He was a bright student and one of the top in the class studying English, maths methods, chemistry, physics and history. At the end of school he was hoping to get into Australian Defence Force Academy and study a Bachelor of Engineering. He had always wanted to join the army and was hoping to combine this with his interest in electronics. He also worked part time at McDonalds for pocket money. 

J was having lunch on the oval with his friends when a group of year 11 students approached trying to provoke a fight. This group had a reputation for fighting at school. 

After a verbal confrontation with J and his friends one of the year 11 students pushed J to the ground. J got up and retaliated by punching the year 11 student twice in the face breaking the victim’s nose and cutting his lip. Fighting then broke out between the two groups and the police had to be called breaking up the fight.
J was charged with recklessly and intentionally causing serious injury and affray. He had no prior criminal record. A conviction would preclude him from joining ADFA. 

J plead guilty to the reckless offence and the affray. The Magistrate deferred sentencing and ordered a group conference. J, the victim, his parents and the police informant attended the conference. An outcome plan was developed which included a formal written apology to the victim, one month of anger management counselling and compensation for his hospital fees. 

On the return date at Court the Magistrate endorsed the outcome plan and given his small income further fined J $400 without conviction. Under the proposed regime this would be “gross violence” because of the number of participants and J would have received two years imprisonment.
Recommendation 1: That mandatory sentencing not be implemented for young offenders. 

Recommendation 2: That If mandatory sentencing is to be implemented for young offenders then the minimum mandatory sentence should be much less than two years. 

ASKING THE RIGHT QUESTIONS 

There are three related threshold questions when considering the design of this regime. They are intimately related: 

10. What sort of “injury” to the victim, and what level of intention, should trigger the potential application of the regime? 

11. What aggravating circumstances should amount to “gross violence” sufficient to trigger a mandatory sentence? 

12. In what circumstances should a court still be entitled to conclude that the mandatory sentence should not apply? 

Each of these questions is examined in turn and recommendations made with the primary goal of assisting in designing a regime that does not send people to prison who the community reasonably think should not be punished in that way. 

An example of the sort of case that would be captured by the proposal in its current form illustrates the point: 
Case example 2: A school fight involving a number of young people where a participant suffers a bruised eye a cut to the head (a “serious injury” under the current definition that includes a combination of injuries). This would almost certainly be “recklessly causing serious injury” in circumstances of “gross violence” yet it will capture a significant number of common scenarios involving people who have often had no previous involvement with the criminal justice system.

While punishment is plainly warranted for the conduct engaged in by these young people, the community would not reasonably expect them to spend a minimum of two years in prison. 

Avoiding capturing this sort of case in the regime can be achieved by altering the answer to one or more of the three threshold questions. The type of injury captured by the definition of “serious injury” could be changed, the definition of “gross violence” could be modified, or the discretion of the court could be broadened. We recommend that changes be made at each of these three levels in a way that creates a balanced regime that achieves the goals of the reform with the least risk of unjust outcomes that will harm community confidence. 

WHAT SORT OF “INJURY”, AND WHAT LEVEL OF INTENTION, SHOULD TRIGGER THE POTENTIAL APPLICATION OF MANDATORY SENTENCING? 

The Nature of the injury/harm 

In its current form the proposal would set the bar for the nature of the injury caused at “serious injury” by linking it to the offences of intentionally causing serious injury and recklessly causing serious injury in ss 16 and 17 of the Crimes Act 1958. This appears intended to capture injuries that genuinely fall to the upper end of the scale in terms of severity and victim effect. 

However, the statutory definition of “serious injury” captures a much broader range of injuries than the phrase suggests on its face. At common law “serious injury” is equated with “grievous bodily harm”. However, the common law definition of “serious injury” is extended in s 15 of the Crimes Act 1958 to include “a combination of injuries”. An “injury” is defined as including “unconsciousness, hysteria, pain and any substantial impairment of bodily function”. Because this statutory definition of “injury” is inclusive, the common law continues to apply which equates “injury” with “actual bodily harm” or something that interferes with the health or comfort of the victim. 

Accordingly, a combination of two or more injuries amount to a “serious injury”. In R v Ferrari [2002] VSCA 186 it was accepted by the Court of Appeal that two black eyes and grazing to the head can be a “serious injury”. The addition of “pain” and “hysteria” to the definition of “injury” further expands the situations caught by the definition and take the meaning of “serious injury” well outside the ordinary understanding of that phrase.

Examples of combinations of injury amounting to “serious injury” 

· A black eye plus pain 

· A cut to the head plus grazing to an arm 

· A fractured hand plus a sprained ankle 

· A fractured cheekbone plus hysteria 

These examples demonstrate that using the existing “serious injury” offences as the first hurdle for entry to mandatory sentencing will capture cases at a lower level of seriousness than appears to be contemplated. Setting the bar too low at this preliminary stage means that more work needs to be done in the definitions of “gross violence” and in the exceptions to mandatory sentencing to ensure that inappropriate cases are excluded from the regime. 

This definitional problem flows into the fault element of the offence. The person who intends to cause “serious injury” only needs to intend to cause a combination of injuries such as bruising and pain. A person who is reckless as to “serious injury” only needs to foresee the risk of a combination of injuries such as bruising and pain. 

To avoid this problem, we recommend that a new offence be created which requires proof of an injury that reflects a level of seriousness commensurate with the mandatory sentencing proposal. For the purposes of such an offence, the injury caused could, for example, be described as “severe”, “grievous”, “very serious” or “major” and be defined as an injury that is life threatening or where the effect of the injury is prolonged and substantial. As the Law Institute of Victoria notes in its submission to the SAC on this reference, section 134AB(37) of the Accident Compensation Act 1985 contains what appears to be a workable definition that captures the level of injury that should properly be contemplated by this regime. 

Recommendation 3: That a new offence be created where the nature of the injury caused is defined as a “severe injury” i.e. an injury that is life threatening or where the effect of the injury is prolonged and substantial.

Intentional or reckless conduct 

In its current form the proposal applies to both intentional and reckless conduct in the same way. 

A person is reckless at law if they foresee the probable consequence of their act and proceed regardless. That state of mind is necessarily less morally culpable than an actual intention to cause serious injury. This is reflected by the significant difference in the maximum penalties for the offences (20 years compared to 15 years). For both principled and practical reasons, any mandatory sentencing regime should be limited to intentional conduct. 

As a matter of principle, the distinction in culpability between intentional and reckless conduct will be lost if both offences carry the same mandatory sentence. This will distort sentencing patterns and lead to legitimate claims that the system is not treating people who come before the courts in an equal way. The principle of equal treatment before the law is a central feature of western liberal democracy and should not lightly be interfered with. 

At a practical level, many cases currently resolve by sensible agreement between the prosecution and the defence resulting in a guilty plea to the lesser charge of recklessly causing serious injury. There will be no motivation for those arrangements and therefore a significant increase in jury trial numbers and court delays will be a likely consequence. 

Finally, including reckless conduct again risks capturing cases that the community would not reasonably think should result in a four year minimum term of imprisonment, for example where a person causes a low level combination of injuries (two black eyes and grazing) recognising the risk that such injuries will be caused. The following example illustrates the sort of cases that would be caught by the proposal in its current form: 

Case example 3: M is an 18 year old girl in Year 12 who has no prior criminal history. She wants to study architecture at university and is well supported by her father. 

The incident occurred on New Years Eve. M was drinking with her boyfriend and another friend of his when they decided to drive past D’s house as there was a party going on there. M’s boyfriend and D had an argument that M was not involved in. As they drive off D threw plank of wood at their car and they decided to turn around. M’s boyfriend got out of car with M and his friend behind. M’s boyfriend was armed with a crowbar and D had another plank of wood. The situation escalated with arguing between the parties going on for about 5 minutes.
M disarmed her boyfriend because she was worried something terrible would happen. D’s girlfriend meanwhile became involved and swang at M’s boyfriend. M reacted immediately to defend her boyfriend and struck at D’s girlfriend (the victim). A combination of injuries in the form of bruises resulted. M was shocked and horrified by what had occurred. She was charged with recklessly causing serous injury. 

A plea of guilty was entered and anger was identified as a general issue in her life. Before pleading guilty she voluntarily engaged in counselling. The Magistrate has deferred her case for 3 months so she can continue the work she has been doing. A non-custodial outcome is highly likely. Under the mandatory sentencing proposal M would serve at least four years in prison.

Recommendation 4: That mandatory sentencing should only apply to intentional not reckless conduct. In the alternative, there should be a difference in the minimum mandatory term between the two offence types. 

WHAT AGGRAVATING CIRCUMSTANCES SHOULD AMOUNT TO “GROSS VIOLENCE” SUFFICIENT TO TRIGGER A MANDATORY SENTENCE? 

The aggravating factors that amount to “gross violence” need to be very carefully defined in order to ensure that only culpability at a high level is captured by the regime. Equally, if these factors are not carefully designed then they are likely to lead to a significant amount of litigation while the boundaries of the definitions are tested. 

We also recommend that the “gross violence” factors be specified as an element of the offence requiring them to be proved before a jury if they are not admitted, rather than being determined by a judge as part of the sentencing hearing. This recognises the proper role of the jury as the finders of facts that will make a significant difference to the outcome. 

In our experience offences that will fall within the gross violence factors are at times associated with significant provocation, excessive self-defence or retaliation by a victim of family violence against the perpetrator. Often this will legitimately reduce a person’s culpability by a substantial margin and lead reasonably to the conclusion that the offender should be excluded from the mandatory sentencing regime. 

We recommend that these sorts of mitigating circumstances (provocation, excessive self defence, family violence etc) be built into the exceptions to mandatory sentencing discussed below and we have made a later recommendation to that effect. However, it would also be open to refer to them as exceptions to relevant categories of “gross violence”. 

Recommendation 5: That the “gross violence” factors be included as elements of a new offence rather than being facts to be determined by a sentencing judge. 

Gross Violence Factor 1: “engages in a violent attack as part of a gang of three or more persons” 

The lack of a distinction between different degrees of involvement in a group based offence is the primary issue with this factor. A person who is part of a group and offering support by presence sufficient to be technically aiding and abetting the offending is not objectively as culpable as the person who actually inflicts the injury. 

The term “gang” is also difficult, and whether a “gang” would need to have a common identity and purpose, and the extent it would need to be organised are necessary considerations. 

As currently framed, the proposal would also capture incidents involving two groups of equally matched offenders. While this sort of an incident plainly warrants punishment, it does not carry the level of culpability warranting the minimum terms of imprisonment proposed. 

It seems that the sort of conduct that the Government wants to capture is where a group of offenders jointly attacks a lone victim or two or more victims who are grossly outnumbered. If so then this category of gross violence should be defined in those terms. 

Recommendation 6: That the “gang of three of more” category be replaced with “if the severe injury is caused in a violent attack by a group of three or more people each of whom takes an active physical role in the attack and where the person to whom the severe injury is caused is significantly outnumbered”. 

This proposed factor will, in our experience, capture a much larger number of young offenders than may be anticipated. Young people tend to offend in groups because children, due to their stage of development, are especially susceptible to negative peer influence
. This is reflected in the SAC’s analysis of sentencing data fro children and young people revealing that 34% of all ICSI and 15.9% of RSCI are affray’s which by their definition would constitute a gang and 10.9% of RSCI are assaults in company
.
There is a significant difference in culpability between a Young Offender operating as part of a group and an adult who ‘should know better’. Including this factor for young people will inappropriately broaden the number of young people caught by the regime in circumstances where a two year mandatory minimum is inappropriate.

The following example demonstrates the sort of scenario seen in the Children’s Court. 
Example 4: A large group of young men were involved in affray in Werribee on New Years Eve. Essentially a first group of young offenders came across a second group of young men in the car park of the Werribee Plaza at around midnight. The second group had set up an impromptu New Years eve gathering where they had a slab of beer and a number of guitars. 

A dispute developed between two young men over whether they could have access to the alcohol. In the ensuing affray between the two groups a guitar case was wielded. Given that the only three young offenders identified and charged had no prior convictions, the matter was referred to a Group Conference. The Group Conference was well attended by the victims of the attack and their respective families. 

The range of reactions of the victims to the attack was not the same. One of the victims had "no hard feelings" and accepted the apology without reservation. In contrast one of the victims had been significantly affected by the attack and that this had had a follow on impact on his family. His father was articulate in expressing his anger and bringing home the impact of what had been done by the young offenders. The group conference took place over a four month period and was confronting for all concerned. An outcome plan was agreed between both the victims and offenders. Upon return to court the Magistrate imposed a good behaviour bond with conditions of compliance attached to the outcome plan which included community work. Under the proposed regime at least two years imprisonment would be imposed.

Recommendation 7: That the “gang of three of more” category not apply to young Offenders. 

Gross Violence Factor 2: “continues to violently attack the victim after the victim is incapacitated” 

“Incapacitation” needs to be clearly defined to avoid uncertainty and litigation. The word is commonly understood to mean “lacking in or deprived of strength or power” or “disabled”. Even with a tighter definition significant evidentiary issues will invariably arise around whether the victim was incapacitated, at what precise point in time incapacity was reached and whether the attack continued past that point. The following example demonstrates the difficulties: 
Case example 5: B is a university student who went to a nightclub with friends after celebrating his 21st birthday at a function centre. He had consumed an uncharacteristically large amount of alcohol and accepted an offer of a ‘taste’ of the drug ‘Ice’ from some friends. He had never before taken illegal drugs. 

His aberrant behaviour then caused him to be roughly ejected from the club before he stumbled disoriented along the street. He blindly bumped into another man walking the other way. Thinking that he had been attacked, the young man punched the victim twice. The victim fell to the ground before the young man kicked him once to the back before walking away. The victim suffered a combination of injuries, a cut to the head and a broken wrist. 

B pleaded guilty to recklessly causing serious injury and was placed on an intensive corrections order that included community work and drug and alcohol counselling. 

This uncharacteristic behaviour by the young alcohol and drug affected university student would attract a four year minimum term under the proposed reforms based on a continued attack after incapacitation.

Recommendation 8: That the “incapacitated” category be drafted to refer to circumstances “where the accused continues a violent attack on a person after that person has been incapacitated (i.e. rendered incapable of defending him or herself) and where the offender is aware that the person has been incapacitated and intends to cause severe injury to the person following their incapacitation” 

Gross Violence Factor 4: “Plans in advance to engage in an attack intending to cause serious injury” 

The primary problem with this factor is the difficulty in proof. It is rare to be able to say precisely when an intention was formed and in the absence of a contemporaneous statement or a post fact admission by the offender, it will be very hard to prove this element of gross violence. The question of what “in advance” means is also likely to result in dispute and litigation. 

The following example demonstrates the sort of case that will be caught by this factor (and the “gang of three or more” factor) in its current form: 
Case example 6: T is a16 year old with no prior convictions. He is in year 10 and gets average to above average grades. He wants to complete school and go to university. 

T and several other friends were at a shopping centre and they saw the victim, whom T’s girlfriend had previously dated. She had also told him that the victim had been assaulting her. T then rang the victim on his mobile phone and arranged to meet him. When the meeting happened T punched him in the face, causing bruising and a cut to his lip which required stitches. 

T pleaded guilty to RCSI and affray. Other charges were withdrawn by agreement. 

He was put on a deferral of sentence and after Youth Justice writing a positive report, the magistrate was prepared for T to participate in a group conference. This conference has not taken place yet. T has demonstrated real insight into this offence. He cites a negative peer group as a contributor to his actions and realises his response to what his girlfriend told was immature and inappropriate. He has engaged well with Youth Justice, who are satisfied that he has good positive influences around him, particularly his mother. They were satisfied that he understands the consequences of his offending and that he displays remorse.

This factor appears intended to capture genuine premeditation and planning rather than the intention simply coming in advance of the specific act that causes the injury – as will almost always be the case. If so then this factor should be drafted specifically to capture the intended seriousness of the conduct. 

Recommendation 9: That the “plans in advance” factor be drafted to refer to an offender who “deliberately plans in advance of a violent attack to engage in that attack and who intends to cause severe injury in the course of the planned attack”. 

Gross Violence Factor 4: “Plans in advance to carry and use a weapon in an attack and then deliberately or recklessly uses the weapon to inflict serious injury” 

We discussed earlier a recommendation to limit the underlying offence to intentionally causing serious injury. For the same reasons, this factor should be drafted to exclude recklessness. 

Recommendation 10: That the “plans in advance to carry and use a weapon” factor only apply to intentional not reckless offending. 

If that recommendation is accepted then this factor could be subsumed into the more general “premeditation” category. 

Recommendation 11: That the “plans in advance to carry and use a weapon” factor be subsumed in to the “plans in advance” factor. 

IN WHAT CIRCUMSTANCES SHOULD A COURT STILL BE ENTITLED TO CONCLUDE THAT THE MANDATORY SENTENCE SHOULD NOT APPLY? 

We have assumed that the phrase “so unusual that the court is entitled to assume Parliament cannot have intended those circumstances to be covered” is intended to capture an idea of unusualness rather than as a preferred form of statutory words to express an exception. Plainly, to require courts to attempt to divine the likely view of the Parliament of 2011 on the particular factual circumstances before it would be unworkable. 

Nonetheless, it is pleasing that the proposal includes a planned exception. Not all mandatory sentencing regimes have done so. 

We strongly recommend that the exemption not be based around a requirement that the case be “exceptional” or “unusual”. The fact that a case is different or unique does not mean that mandatory sentencing either should or should not apply. It simply says that the case is unusual. 

Returning to the theme of this submission, the exemption is the final opportunity to ensure that cases where the community would reasonably think a term of imprisonment is unjust or plainly inappropriate are excluded. This requires, if possible, the legislation to articulate what those circumstances will be. Such circumstances will arise because: 

13. The personal circumstances of the offender mean that a lesser sentence is appropriate; 

14. The reason for categorising the case as gross violence is offset by another factor; 

15. There are good public policy reasons for exemptions for other reasons. 

Personal Circumstances 

Sentencing law is in line with reasonable community sentiment in recognising that certain personal characteristics substantially diminish the moral culpability of an offender, even for a very serious offence. This applies particularly to evidence of intellectual disability, mental illness and acquired brain injury. The Court of Appeal has been vigilant to ensure that merciful sentences are only imposed on people with those conditions where there is a genuine link between the condition and the offending. In R v Verdins [2007] VSCA 102 the Court explained the link required between a cognitive impairment and the offending in the following terms: 

“Impaired mental functioning at the time of the offending may reduce an offender’s moral culpability if it had the effect of: 

(a) impairing the offender’s ability to exercise appropriate judgment; 

(b) impairing the offender’s ability to make calm and rational choices or to think clearly; 

(c) making the offender disinhibited; 

(d) impairing the offender’s ability to appreciate the wrongfulness of the conduct; 

(e) obscuring the intent to commit the offence; or 

(f) contributing (causally) to the commission of the offence.” 

One can imagine the legitimate community concern if a judge is required to send a person to prison for 4 years who commits a serious violent offence while suffering an acute psychotic episode as part of a diagnosed mental illness. The following case examples illustrate the point: 

Case example 7: A had no prior convictions, suffered schizophrenia and lived alone. She experienced paranoid delusional thoughts that her neighbour was spying on her. Her neighbour knocked on her door and she armed herself with a knife, opened the door and stabbed him in the thigh. The defence of mental impairment was not available to her, but on her plea of guilty to recklessly causing serious injury, the sentencing judge gave significant regard to the principals in R v Verdins. The judge had her assessed for a Community Based Order but due to her chronic mental health difficulties, she was assessed as unsuitable. A was sentenced to a lengthy Undertaking to be of Good Behaviour with conditions that she maintain her mental health treatment. 

This woman would instead be jailed for four years under the proposed reforms.
Case example 8: K was 16 and his life was spiralling out of control. When K’s lawyer first met him at the Children’s Court he was facing relatively minor criminal charges and had no prior convictions but his charges were adding up. 

K was already receiving dedicated support from his youth worker, but it was clear he had trouble making good judgements and needed extra support to address the underlying causes of his offending. 

K was then charged with recklessly causing serious injury and affray after being involved in a fight at the skate park. K was part of a group of young group skateboarders who meet after school at their local rink. This group clashed with another local group over who should be allowed to use the half pipe that afternoon. It is unclear as to who started the fight however both sides exchanged blows. K is alleged to have used his skateboard to hit another boy’s arm causing bruising and a cut. The victim’s arm did not require stitching but he was given a sling by his doctor for a few days until the bruising subsided. 

After spending several days remanded in custody K pleaded guilty. He was released from custody and his sentencing was deferred to enable him to get support from Youth Justice. During this process it was discovered that K had an intellectual disability which may have been impacting on his ability to exercise good judgement. 

Department of Human Services (DHS) Child Protection was also asked to intervene, as K’s already fragile family situation had disintegrated completely. K was now couch-surfing at friends’ homes, sleeping on the street and associating with adults who were involved in criminal activities. 

DHS eventually found his paternal grandmother in country Victoria. Although she had not seen her grandson for a long time, she agreed the boy could come and live with her. K also began to receive support for his disability. 

When K went to live with his grandmother but was still required to come to Melbourne to resolve his court matters. Given his new more positive circumstances, Youth Justice recommended, and the Court accepted, that he should be placed on probation for his further offences with a condition that he stay in touch with disability services. 

K is now 18 and has not reoffended since. He is continuing to live with his grandmother in country Victoria, has returned to school and even become a sports champion in his new community. 

K’s case was extremely complex but not unusual and highlights the extent to which sentencing options that deal with cognitive impairments benefit both individuals and the community. K would have simply received a minimum of two years imprisonment under the proposed regime.

Recommendation 12: That a sentencing judge be entitled to depart from the minimum mandatory sentence if satisfied that to impose the minimum mandatory sentence would be plainly unjust because the offender suffers from a cognitive impairment and the cognitive impairment was substantially linked to the offending behaviour. 

As many of the real life examples set out in this submission demonstrate, the fact that a person has no prior convictions is a significant factor telling in favour of a merciful response in sentencing. Such an offender has never previously had the opportunity to receive a sentence designed to address underlying issues. Imprisonment should ordinarily be a sentence of last resort when other options have failed. There will nonetheless be cases where a term of imprisonment is clearly appropriate for a first offender. However, we recommend that a sentencing judge be given the power to go below the mandatory minimum sentence for such people where a person has no prior convictions and imprisonment would be unjust in the circumstances. 

Recommendation 13: That a sentencing judge be entitled to depart from the minimum mandatory sentence if satisfied that to impose the minimum mandatory sentence would be plainly unjust because the offender has no prior convictions. 

FACTORS THAT OFFSET THE GROSS VIOLENCE FACTORS 

The gross violence factors are intended to pick up highly culpable behaviour. However, if, for example, provocation or excessive self-defence is added to the mix the level of culpability can look very different. This point can only really be made by example: 

Case example 9: A group of three men left a restaurant and saw a couple arguing outside. They observed a male push his female partner backwards. One of the group intervened to tell the male to stop. The male then told him to ‘mind his own business’ before punching him in the face. The two other men then joined their friend by punching the aggressor a number of times in excessive self defence. The initial aggressor fell backwards, hit his head and lapsed into brief unconsciousness. He suffered black eyes and bruising, but no lasting physical injuries. 

The three men pleaded guilty to recklessly causing serious injury, but the sentencing judge took into account their previous good character, that their initial contact with the victim was to stop his violence against his female partner and that the injuries caused were on the lower end of the scale of serious injuries. Each was placed on a lengthy community based order with a significant community work component and mandatory anger management counselling. 

These men would be jailed for four years under the proposed reforms.
Case example 10: MM was a 16 year old Koori boy from who lived in regional Victoria. His father was deceased from cancer and his mother was in prison serving seven year non parole period for a series of armed robberies which were largely to fund her heroin habit. MM was on a Custody to Secretary Order and living in DHS youth residential unit. 

He frequently absconded the from the unit and was hanging out late at night on the streets drinking with his friends. Whilst out at night he was frequently in fights and came to the attention of the police a number of times. As a result DHS placed him in secure welfare and made contact with his Western Australian Koori relatives in a desperate attempt to see if they might have them. His aunt and uncle in WA had successfully raised MM’s cousin who had recently left home and his aunt and uncle were now happy to have him. MM had a good relationship particularly with his uncle who he saw as somewhat of a father figure, something always missing in MM’s life. A new case plan was devised and his protective matters were transferred to WA. 

After almost a month in secure welfare without any alcohol MM went to live in WA. He immediately bonded with this aunt and uncle and several months later began a 6 week pre-apprenticeship course at TAFE in automotive repairs which he successfully completed. At the end of his 6 week course he was successful in obtaining an apprenticeship at a local mechanic. MM stoped his drinking largely because he was in secure welfare for a month without access to alcohol no longer drinking. 

A year and half later MM was still undergoing his apprenticeship. He had a good circle of friends, had not committed any further offences and was enjoying his financial independence. 

MM had some leave accumulated and planned a trip back to Victoria for two weeks where he wanted to visit his mother who had just been released from prison. A week after he had arrived in Victoria MM was intercepted by police driving his mother’s car. The police found there was an outstanding arrest warrant from 18 months earlier. He was charged with intentionally and recklessly causing serious injury. 

The charges related to a incident where MM was captured on CCTV footage assaulting a person. He is seen continuing to punch the victim despite him being on the ground trying to cover his face. The victim said that he was approached by a drunken Aboriginal looking man who asked him for a smoke. The victim recalls being angry because he trying to enjoy an evening out with his girlfriend and the man was being intrusive. The victim admits he told the accused to go away and he was “just another drunk black c$#t” He then describes the accused going “beserk - laying into me with punches” and the next thing he remembers is waking up on the ground. His girlfriend had called the police. The victim went to hospital and received stitches to his lip.

Despite the clear CCTV footage the police had difficulty identifying the accused. It was not until 6 months later that someone recognised him from crime stoppers. By this stage MM had left Victoria and the court issued a Charge and Warrant to arrest. 

MM told his lawyer that he had no recollection of the night but that back then he didn’t remember most nights because he was so drunk. He did however recognise himself on CCTV footage. Because of his intoxication police proceeded with the reckless version of the charge only and MM plead guilty. The Magistrate released him on strict bail conditions to live with his mother whilst a youth justice presentence report could be organised. On the return date to the Court Youth Justice verified MM had turned over a new leaf in his life. 

Given he had been out of trouble for 18 months, was a full time apprentice, had a dreadful upbringing the Magistrate imposed a fine of $1000 and ordered compensation for the victim’s medical expenses. 

MM would go to prison for two years under the proposed regime.

A sentencing judge should be able, but not required, to depart from the mandatory minimum in the following circumstances: 

Provocation towards the offender by the victim. This would, for example, allow the court to deal appropriately with a person who assaults a person who the offender discovers has been abusing the offender’s child. While not in any way excusing the offending, these circumstances change significantly the culpability of the offending. 

Excessive self defence is where the victim of violence goes beyond using reasonable force to protect themselves or another person. The moral culpability of these people will often not justify a four year minimum mandatory sentence. 

Where the offender is the victim of family violence and attacks the abuser it will often, given the power imbalance, involve incapacitation. Again, without minimising the seriousness of the conduct, the community would reasonably expect such an offender to be treated differently from an offender who was not in this situation. 

Recommendation 14: That a sentencing judge be entitled to depart from the minimum mandatory sentence if satisfied that to impose the minimum mandatory sentence would be plainly unjust because: 

16. The offence was committed in circumstances of provocation. 

17. The offence was committed in self-defence, but the force used in self-defence was excessive. 

18. The offence was committed by a victim of family violence against the perpetrator of that family violence. 

19. Other exceptional circumstances exist. 

Other Public Policy Reasons – Guilty Pleas and Assisting the Authorities 

The law has long recognised the public value in both guilty pleas and in accused people assisting the authorities in the prosecution of other offenders. Both of these factors, if present, require and receive significant recognition in the sentencing process. 

A mandatory minimum sentence creates a floor below which a sentencing judge is not entitled to go. This will have the effect, in a number of cases, of removing any meaningful recognition of either a guilty plea or assistance to the authorities. This will reduce the number of guilty pleas entered because an accused person will have ‘nothing to lose’ by taking a case to trial. This has significant economic impacts on the justice system, but more importantly delays the process for all involved and will require more victims to give oral evidence and go through the trial process. The impacts of fewer accused people assisting the authorities, especially in cases of violent group offending are obvious and profound. 

There is no reason in principle why the exception to mandatory sentencing could not be drafted to maintain the integrity of the Government’s policy while protecting the value to the community and the system of guilty pleas and assistance to the authorities. 

Recommendation 15: That a sentencing judge be entitled to reduce a sentence below the minimum mandatory sentence to recognise a plea of guilty or assistance to prosecuting authorities. 

CONCLUSION 

The examples in this submission – based on real cases and real people – demonstrate the damage that can be done both to individuals and to the community if mandatory sentencing is not carefully designed to identify and avoid catching the wrong cases.
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