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 FORMTEXT 
has been prepared for Victoria Legal Aid staff and community legal centre staff and volunteers for study purposes only. The information contained should not be relied upon as legal advice, and should be checked carefully before being relied upon in any context. Victoria Legal Aid expressly disclaims any liability howsoever caused to any person in respect of any legal advice given or any action taken in reliance on the contents of the publication.

ABOUT VICTORIA LEGAL AID 

Victoria Legal Aid (VLA) is an independent statutory authority with a mandate to promote social justice and protect legal rights in Victoria, particularly the rights of those who are marginalised or disadvantaged in our community. We do this through our access and equity, civil, criminal and family law programs.

VLA plays a vital role in helping Victoria’s vulnerable children and their families to reach safe and sustainable care arrangements, and has done so for over 30 years. We provide legal advice and assistance to parties and children in matters before State and Commonwealth Court including disputes within the family about a child’s care, contact with parents and extended family members and their financial support, those involving child protection authorities, and the use of family violence restraining orders.

Our Child Protection program provides services that promote the interests of children and young people where the Department of Human Services (DHS) believe they are at risk, with an aim to assist children and their parents to reach safe, workable and sustainable care arrangements by their informed participation in decision-making.

In our Family Law Program we act for men and women involved in family disputes and, in particular, for applications for and respondents to intervention orders in a family violence context. VLA understands the effect of family violence on individuals, families and the community. Our Family Law Program interacts with children, parents, counsellors, welfare workers, judicial officers and a range of related service providers to minimise the harm and risk to children from possible neglect and ongoing parental conflict.

In our Criminal Law Program we act for both men and women charged with criminal offences, including alleged violent crime committed in familiar settings. VLA funds representation for accused people in approximately 76% of serious criminal cases. 

INTRODUCTION

VLA does not support ‘failure to protect’ offences because they demonstrably jeopardise the protection of vulnerable children by hindering the attainment of safe care arrangements for families at risk.  

VLA recommends that the Government instead consider alternative child protection initiatives as part of a comprehensive response to the Protecting Victoria’s Vulnerable Children Inquiry (the Inquiry), focussing on preventing child abuse.

There is no evidence that these proposed offences will protect children from violence. Given international experience with ‘failure to protect’ offences, such offences will have serious unintended consequences, including the potential for the offences to have a chilling effect on the reporting of child abuse and risk of unfairly punishing the victims of family violence. 

Part 1 of this submission proposes that the response to this issue be a child protection, child-focussed response, rather than a criminal law response.  It goes into more detail about the risk of unintended consequences from creating offences.

If the Government nonetheless intends to introduce these offences before the findings of the inquiry are known, we make two key recommendations:

· That the offence be limited to apply only to ‘which of you did it?’ cases; and

· That there be an exception so that the offences do not apply to those who are victims of family violence.

Part 2 makes recommendations about the construction of the elements of ‘failure to protect’ laws, should they be introduced.

PART I

The Protecting Victoria’s Vulnerable Children Inquiry 

All issues relating to the protection of children in Victoria should be considered as a reform package in response to the Inquiry report and in accordance with the National Framework for Protecting Australia’s Children
. Anything designed before the conception of any initiatives arising out of the Inquiry may not fit in with what may become a new child protection system as the result of the Government’s response to the Inquiry report. 

The Inquiry has broad terms of reference, including early intervention and prevention strategies and oversight of the child protection system.  It was launched to ‘comprehensively investigate systemic problems in Victoria’s child protection system and make recommendations to strengthen and improve the protection and support of vulnerable young Victorians’
. 

In particular it is noted that the Inquiry is investigating ‘the interaction of departments and agencies, the courts and services providers and how they can better work together…’ The Inquiry’s report may include recommendations in relation to the interaction between the Department of Human Services (DHS), Victoria Police, and the courts. This will be relevant to possible failure to protect laws and it would be premature to make any amendments to the existing child protection system.

VLA and many others have made comprehensive submissions to the Inquiry and it is recommended that a reform package be formulated in response to the Inquiry report.

The child protection system

These offences have the potential to significantly hinder the child protection system operating in the best interests of the child by seeking safe living arrangements for children. 

Within the child protection system, the Children’s Court hears applications for the protection of children and young people. Protection applications are made by DHS and orders may determine with whom a child lives and as well as conditions which may restrict the contact children have with certain individuals.

The applicable grounds in the Children, Youth and Families Act 2005 (the CYFA) are that:
a child has suffered, or is likely to suffer significant harm as a result of physical injury and the child’s parents have not protected, or are unlikely to protect, the child from harm of that type

and

a child has suffered, or is likely to suffer significant harm as the result of sexual abuse and the child’s parents have not protected, or are unlikely to protect, the child from harm of that type
.

The current child protection response to child abuse is focussed on the safety and wellbeing of the child. Where there are allegations that a parent has caused or has failed to protect a child from physical or sexual abuse, the paramount consideration in child protection legal proceedings is the best interests of the child. This does not require the apportionment of criminal responsibility for causing, or failing to protect the child from, the abuse. The standard of proof is the balance of probabilities. While parties may not agree with all the particulars of allegations, the majority of matters settle without contested hearings
 and agreements are frequently reached for safe childcare arrangements.

VLA represents or funds representation for the majority of parties in child protection legal proceedings. It is our experience that when there are related criminal proceedings or a threat of criminal charges regarding the physical or sexual abuse of a child, child protection proceedings are more likely to be litigated. 

A perpetrator who is a party to a protection application is more likely to contest the application than agree to an order which reflects a degree of wrongdoing on their part, as may be perceived to be adverse to their criminal defence. Consequently, the increase in criminal proceedings or the threat of criminal charges is likely to lead to more applications being contested at a final hearing. As more applications are contested, there is an increased burden on the Children’s Court and greater delays in achieving safe care arrangements for children.

VLA also notes that there is a ‘failure to protect’ offence already in existence in the CYFA
, although this offence has reportedly not been used
. VLA agrees with the views of the Magistrates’ Court and Children’s Court of Victoria reported in the Australian Law Reform Commission’s Final Report Family Violence – A National Legal Response (ALRC Report 114), that offences of abuse and neglect against children should remain in child protection legislation because of its child-focussed approach
.

A focus on prevention

Experience internationally and VLA’s practice knowledge suggests that the proposed offences and the threat of criminal sanction are unlikely to act as a deterrent, particularly to victims of family violence who fail to prevent abuse. VLA contends that these offences, in creating an obligation to protect, represent misplaced emphasis and a flawed approach. 

VLA adopts the recommendations it made to the Inquiry about the measures necessary to increase protection for vulnerable children. A package of reform that addresses the potential underlying causes of abuse, such as drug and alcohol use and mental illness, and support for families experiencing violence, is recommended. We note the Victorian Government’s $19.5 million investment in the 2011 – 2012 budget for early intervention programs to help vulnerable parents cope with the challenges of child rearing, and the commitments made under the recently revised National Plan to Reduce Violence against Women and their Children
. VLA further recommends that the focus of reform should be on preventing child abuse, rather than a introducing a measure that has the potential to lead to serious unintended consequences, such as punishing those who are themselves victims of family violence. 

Unintended consequences

Reporting of child abuse

While one of the objectives of the proposed offences is to create an obligation to protect children, which may be fulfilled by reporting, and therefore, to act to prevent child abuse and death, there is no evidence from other jurisdictions that this has been the result. 

There is, however, evidence to suggest that the existence of the proposed offences and the criminalising of behaviour that would otherwise be dealt with in the child protection system, may in fact act to discourage people from reporting.

There is evidence indicating that since failure to protect laws were introduced in South Australia in 2005 reports of child abuse have dropped, suggesting an unintended consequence has been to drive family violence underground.

Punishing victims of family violence

Evidence from other jurisdictions, particularly the UK and the US, suggests that ‘failure to protect’ legislation has failed to protect children from violence and that these offences will instead lead to the unfair punishment of victims of family violence, with those charged overwhelmingly women and often where there is a history of family violence
.

Victims of family violence may not report child abuse if they fear further violence or harm to their children, or adverse consequences in family law proceedings. Further, to punish victims of family violence for not acting ‘reasonably’ may lead to unjust outcomes.

[w]here the defendant has been the victim of domestic violence at the hands of the person who goes on to kill the child … it is inappropriate to charge them with failing to protect their child.

Despite the Director of Public Prosecutions in the UK having warned against criminalising ‘a category of defendants the public doesn’t want to see criminalised’
, an assessment of the experience in the UK suggests that the offences have led to ‘… criminal proceedings against women when they and their children have been let down by the state’s failure to provide adequate protection from domestic violence or adequate services for those seeking to flee it’
. How easily, as one critic in the UK wrote, ‘the abused becomes seen as the abuser’
.

VLA therefore recommends that if these offences are to be implemented, that further judicial education about the dynamics and significant psychological impact of family violence be required.

PART II

It is submitted that no offences should be created for the reasons outlines above. However, if new ‘failure to protect’ legislation is developed it needs to take into account the impact of family violence on the relationship. 

Further it is submitted that such offences should be restricted to circumstances where a child is dies, where both parents or guardians were present, and there is real doubt about who caused the death.

VLA makes the following key recommendations:

· That the offence only apply to ‘Which of You Did It?’ cases; and

· That there be an exception to the offences so that they do not apply to those who are victims of family violence. 

‘Which of you did it?’’

While the introduction of ‘failure to protect’ laws in the United Kingdom were aimed to deal with the problem of ‘which of you did it?’ cases, as recommended by the United Kingdom Law Commission, they have overwhelmingly not been used is such circumstances
.

In the UK, it appears that the ‘failure to protect’ offences are not used in ‘Which of you did offences’, but instead in cases where there is no ambiguity about the perpetrator of the abuse that led to the child’s death. In many of these cases the mother was not present when the abuse was inflicted and there is no suggestion that the mother ever inflicted any harm on the child
.

Any offence created should be limited to circumstances in which there is more than one adult (who is a parent or guardian) present at the time of the abuse (that causes death) but where it is not possible to identify the principal offender or prove who actually inflicted the abuse because no member of the group can be eliminated as the principal offender.

Drafted in this way, the offence would usually be charged as an alternative to a murder or manslaughter offence. Those who actually inflict violence would be the focus of the charge and it would avoid the problem of victims of family violence who may not be present at the time, or in a position to take steps to protect the child, being unfairly published by the offences. Where deaths that occur in other family violence situations, the focus should be on holding the perpetrator responsible, rather than seeking to criminalise the ‘failing to protect’ of the non-abusive parent. 

Family violence defence

The structure of the offence should recognise that a parent may not be in a position to prevent violence against a child due to family violence. The offence should define what is meant by family violence, and it is recommended that the definitions provided in the Family Violence Protection Act 2008 (Vic) and the recommendations outlined in the Australian Law Reform Commission’s Final Report Family Violence – A National Legal Response be used as a guide.

The known, but perhaps not well-understood, psychological impact of family violence presents a problem in drafting a defence. A defence based on the existence of a history of family violence between an alleged perpetrator of child abuse and another parent or guardian who might be charged with a failure to protect offence may be considered too broad. There are difficulties, however, with limiting a family violence defence to circumstances in which it can be proved that the impact of the violence acted to genuinely prevent action. This approach may ignore what is often the reality that  to report abuse, leave the abuser, or restrict contact between the abuser and the child may be, or appear to be, a more dangerous option. It ignores the choice that women often face that staying or leaving both involve risks of violence to them and their children
.

Evidence suggests that holding a victim of family violence to a standard of ‘taking reasonable steps’ without consideration of the significant adverse psychological impact of family violence leads to unfair and unjust outcomes. Jurors assessing evidence of previous abuse may not appreciate circumstances as seen by a victim of family violence. Rather, there must be allowance for the impact of family violence and for what is reasonable in the circumstances (of family violence). That is, what it foreseeable by a victim of family violence, and what is considered reasonable steps to take may often be affected by a distorted perception of reality
.

Construction of offences

There are practical difficulties inherent in the creation of such offences. For instance, a person has the right to remain silent. In circumstances where both parents are charged they may be advised not to speak to police or give evidence against the person who did cause the death. This means that the only direct evidence against the perpetrator may be lost.

In order to reduce the risk of these offences resulting in some of the unintended consequences that have occurred in other jurisdictions, the offences should be limited in application. 

It is submitted that there should be consistency between the factors identified in section 9AH of the Crimes Act 1958 (Vic) (Domestic Homicide) and the proposed offence.

It is therefore submitted that the offence should apply only in the following circumstances:

Generally:

1. The accused is a parent of guardian of the child at the time of the death of the child;

2. The death of the child is caused by an injury inflicted by a parent or guardian of the child;

3. The accused is present when the injury causing the death of the child is inflicted;

4. The child dies as a result of the injury;

5. The accused was in a position to prevent the infliction of injury being inflicted by the parent or guardian;

6. The accused failed to take reasonable steps to prevent the infliction of harm to the child;

a. Where reasonable steps to prevent injury to a child means steps which should have been taken by a reasonable person with the characteristics of the accused.

Family Violence:

7. When deciding whether the accused was in a position to prevent the infliction of injury to the child the court must take into account the evidence of relationship between the accused and the parent or guardian of the child (‘family member’).

8. Without limiting the evidence that may be adduced, in circumstances where family violence is alleged, evidence of a kind referred to below may be relevant in determining whether the accused was in a position to prevent the injury to the child.

Evidence of – 

a. The history of the relationship between the accused and a family member, including violence by the family member towards the person or by the person towards the family member or by the family member or the person to any other family member;

b. The cumulative effect, including psychological effect, on the person or family member of that violence;

c. Social, cultural or economic factors that impact on the person or a family member who has been affected by family violence;

d. The general nature and dynamics of relationships affected by family violence, including the possible consequences of separation from the abuser;

e. The psychological effect of violence on people who are or have been in a relationship affected by family violence.

f. Social or economic factors that impact on people who are or have been in a relationship affected by family violence.

9. The accused should have the evidential burden in relation to the issue of family violence.

10. The prosecution should bear the legal burden of disproving a matter in relation to which the defendant has discharged an evidential burden of proof. The legal burden of proof on the prosecution must be discharged beyond reasonable doubt.

Resource implications of proposed new offences

The introduction of these new offences may lead to an increase in demand for VLA’s Criminal Law Program services. It may also lead to an increase in applications for intervention orders, proceedings for breaches of intervention orders, and child protection matters.

A significant impact on resources can also be expected if the introduction of these offences has the anticipated debilitating effect on the system in terms of the ability to resolve child protection matters by negotiation. This would mean significant delay and greater expense of more matters running to contested hearings. 

An increase in the number of child protection final hearings has resource implications for the Children’s Court. Current final hearings in the Melbourne Children’s Court take an average of 5.2 days. The Department of Justice will require more resources for more additional magistrates and court staff to hear these matters, or risk further delay to safe care arrangements for children.

The resource implications for VLA are similar as VLA represents or funds representation for nearly all parties in child protection proceedings. The costs associated with representation for an increased number of final hearings would be significant, given the cost of representation is estimated to be near $10,000.00.

RECOMMENDATIONS

11. That no new offences be created and that the Government consider alternative child protection proposals as part of its response to the Protecting Victoria’s Vulnerable Children Inquiry (the Inquiry), with a focus on preventing child abuse;

12. If new offences are to be created, VLA makes the following key recommendations about the construction of various elements of the proposed offences:

a. should apply only to ‘Which of You Did It?’; and

b. a defence should apply in circumstances where the existence of family violence prevented a person fulfilling an obligation to protect

13. That if these offences are to be introduced that further judicial education be implemented to enhance understanding of the dynamics and psychological impact of family violence.
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