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Disclaimer. The material in this publication is intended as a general guide only

 FORMTEXT 
has been prepared for Victoria Legal Aid staff and community legal centre staff and volunteers for study purposes only. The information contained should not be relied upon as legal advice, and should be checked carefully before being relied upon in any context. Victoria Legal Aid expressly disclaims any liability howsoever caused to any person in respect of any legal advice given or any action taken in reliance on the contents of the publication.
INTRODUCTION

Sexual assault, particularly against children, is one of the worst forms of criminal offending.  The last two decades have seen a greater recognition of the impact of this type of offending on individuals, families and communities. There have been a wide range of responses, including significant changes to the prosecution and post sentence supervision of offenders.

Providing services that support and protect children and women experiencing or at risk of violence is a priority for Victoria Legal Aid. We work extensively in the areas of child protection, family violence and family law. Additionally, as the largest criminal law practice in Victoria we represent a significant number of people charged with sexual offences, many of whom have themselves been the victims of sexual and other offending.  We also act for and fund victims of crime to apply for compensation at VOCAT.  This provides us a broad range of experience to draw upon.

Victoria Legal Aid supports measures that genuinely protect the community. Whilst the Sex Offender Registration Act 2004 (the “Registration Act”) aims to provide such protection there are a number of deficiencies in the structure and operation of the scheme, many of which are implicitly recognised in the questions that the VLRC has asked. They can be grouped under the following themes:

· Unintended consequences

· Complexity 

· Lack of flexibility

This submission explores these themes and responds to specific questions asked by the review based on the principles that emerge.  

Unintended Consequences

The legislation operates in such an automated way that a number of people who are convicted of “relevant offences” face registration even through they do not pose an ongoing risk to the community. 

Australia is an early adopter of technology. Most young people have access to computers and mobile telephones with a camera. As recent publicity illustrates many young people are engaged in “sexting”
 i.e. the taking of sexually explicit photographs and sending them to one or more people. The photograph may be taken by the young person or by a friend or partner with the consent of the person depicted. If the person depicted in the image is a minor this constitutes child pornography. If another young person, for example a friend or partner, possesses or transmits that image they face not only the prospect of being convicted of an offence to which significant stigma attaches but also of being included on the register. 

Young people form consensual sexual relationships. The relationship may arise in a context of an extended friendship group where the young people see each others as contemporaries. However if one of them is under 16 and the age disparity is more than two years an offence is committed. A conviction for this offence can result in life time registration
. This might be the case even if the victim has subsequently turned 16 and the relationship is ongoing, consensual and supportive. 

In both of these circumstances it is unlikely that the offender will commit similar offences in the future and a conviction in these circumstances is, for obvious reasons, a poor predictor of risk to children. Yet young people in these categories face onerous obligations under the Registration Act. This can have a substantial impact upon the young person’s life, including employment and future relationships. For example, a young person is placed on the Register following conviction for a “sexting” offence. They will face employment restrictions.  If they later form a relationship with a person who has a child from another relationship they must report this. If they become parents their involvement in the normal activities of their own child’s life will be severely impacted.

The legislation was plainly not intended to catch people who fall into this category. The registration of young people in these circumstances does not serve the overriding objective of protecting vulnerable members of the community. 

Complexity 

The Registration Act has a complex structure and its application is not intuitive. The way in which offences are classified and interact can lead to confusion about the applicable period of registration. The attempt to prescribe a value to various combinations of offences has resulted in a cumbersome and arbitrary regime.  There is also a lack of clarity of the manner in which it interacts with other legislation.

An example of the unfairness of the current complex structure is found in the Commonwealth Criminal Code.  The maximum penalty for accessing child pornography, under the Code was increased from 10 years to 15 years on 15 April 2010. As a consequence accused people have been charged with two counts of accessing child pornography where the offending period extends straddles 15 April 2010. 

This means that there are two class 2 offences and the accused must therefore be registered for 15 years rather than 8 years. This is despite the fact that the charge have arisen from a continued course of conduct, only separated by the artificiality of the legislative change. 

The Registration Act can have an impact on the administration of the Children, Youth and Families Act 2005 (the “CYFA”) in two main ways. 

First, the CYFA sets out the factors relevant when sentencing a young person
. These include the importance of preserving family relationships for the young person, allowing them to continue training or education and minimising the stigma of the court determination. These important factors are incompatible with automatic registration. There is also a wealth of authority confirming that the paramount sentencing consideration for children and young offenders is rehabilitation. This reflects the reality that most young offenders “grow out” of crime
. It is widely accepted that it is in the interests of the community to prioritise rehabilitation of children and young people over other sentencing considerations in most circumstances. Given the detrimental effect that registration can have on education. employment and personal relationships where children are concerned, prospects of rehabilitation can be severely undermined. 

The second way in which the Act interferes with the effective administration of the CYFA is where the offender is a parent and is restricted in his or her contact with his or her children. Section 10(3)(a) and (b) of the CYFA recognise the importance of maintaining the family unit as much as possible. Given the exchange of information between the Registrar and the Department of Human Services, the ability for a registered sex offender to remain living with a child, in any circumstances, is likely to be limited. Importantly, this can apply where the offender has not been convicted of any offences that relate to children. 
There have been a number of instances where despite a court having refused to order that a person be registered they have none the less been entered upon the Register under s54 of the Registration Act which provides:

54 
Notices may be given by Chief Commissioner

The Chief Commissioner of Police may, at any time, cause written notice to be given to a registrable offender of—

(a) his or her reporting obligations; and

(b) the consequences that may arise if he or she fails to comply with those obligations.

Entering a person on the Register in this fashion contravenes basic notions of fairness and due process.  If a court, considering the circumstances of offender, comes to the view that registration is not appropriate it is at best odd that the Chief Commissioner can nonetheless cause the person to be registered. The law in this area is complex and most people do not have the understanding of the law or resources to challenge such registration. The Registration Act should be clarified to ensure that a person may only be entered upon the register pursuant to an order of a court. 

Lack of Flexibility

The formulaic structure of the Registration Act does not provide the best framework to ensure the long term protection of the community. When sentencing a person the Court cannot take into account any consequences that may arise under the Registration Act
. This is despite the Court being asked to make an order for registration. This fails to give adequate weight to the burden that registration imposes. Further it misses an opportunity for an integrated approach to rehabilitation and the reduction of risk.
As discussed previously the requirement of mandatory registration in certain circumstances leads to anomalous results, such as those relating to “sexting”. There is no individualised assessment of the risk the person poses or what the community would expect in these circumstances.

A number of people who are subject to the obligations of the Registration Act have an intellectual disability or experience periods of mental illness. These circumstance may have contributed to their offending. Ironically, those conditions also make it harder to understand and comply with the conditions of the Registration Act. Giving greater discretion to the sentencing tribunal will enable penalties to be tailored to address the needs of accused people with intellectual disabilities and other relevant personal characteristics as well as the needs of the broader community. This may also result in a reduction in the number of breaches which are often due to the difficulty many people subject to registration have in understanding their obligations. 

The sentencing tribunal should have greater discretion to determine whether a person should be registered and for what period. In making these determinations a wider range of considerations can be taken into account, including the circumstances of the offending and the long term prospects for rehabilitation, together with the need to protect the community. This would better achieve the objectives of the legislation than the automated approach that currently prevails.  

CONCLUSION 

The serious impact of sexual assault warrants measure to reduce the risk future harm to member of the community. The Registration Act is part of a series of measure to address this risk. As has been demonstrated the rigid nature of the legislation means that some people are being caught up in the scheme in a manner which was not intended.  The specific questions asked by the VLRC are responded to below.  

RESPONSE TO QUESTIONS

2. To what extent does the Sex Offenders Registration Act fulfil its stated purposes?
It appears to achieve its final two purposes by simply providing for them.  For the reasons discussed, we do not consider that it fulfils its first two goals. 

3. Should the Sex Offenders Register be a primary source of information to the Department of Human Services about child protection concerns?
It is our experience in Child Protection cases that the Register is already an important source of information for the Department of Human Services (DHS).  DHS appears to have easy access to material on the register, including source documents such as charges, summaries and victim impact statements.  
We support access to and use of this sort of information by the Department of Human Services.  This is primarily because it provides more detailed background information, rather than just a criminal history. This creates a better evidence base to assess the protection issues in any particular case, which are often considered at short notice and with limited material. Dealing with protection applications based on criminal history alone is, in our experience, limiting and risks poor outcomes.  This is because neither the parties nor the court has access to information about, for example, whether the offending was is intra-familial, nor the sex or age of the victim. The detail of the information may either strengthen or weaken the case for the child to be removed from his or her family, but more information increases the prospects of the ‘right’ result.  

4. Does the Sex Offenders Registration Act establish an effective scheme for monitoring the activities of convicted child sex offenders who are likely to re-offend?
VLA does not have the relevant expertise to answer this question

5. Should inclusion in the Sex Offenders Register be an automatic administrative consequence of a person being convicted of and sentenced for a Class 1 or Class 2 offence?
No. As the “sexting” example demonstrates it is difficult to predict the sort of circumstances that may arise where, notwithstanding the conviction of for a Class 1 or Class 2 offence, registration is inappropriate. 

6. Should the court have a discretionary power to decide whether to order that a person who is convicted of some or all of the Class 1 or Class 2 offences be placed in the Sex Offenders Register? What criteria should govern the exercise of any discretionary power?
Yes. Any criteria developed should be designed around the purpose of the regime and therefore be directed to the conclusion that requiring a person to comply with the obligations of registration will reduce the risk of future offending against children.  Specifically, he decision to register or not should be a part of the sentencing process and therefore governed by the following sort of criteria:

(a) The nature of the offending

(b) The views of the victim

(c) The age and circumstances of the offender

(d) The prospects for rehabilitation

(e) The degree of risk that the offender poses in the future

(f) The impact of registration

7. Should an order placing a person in the Sex Offenders Register be a matter that the court can take into account when sentencing a person for a Class 1 or Class 2 offence?
Yes. There can be no doubt that registration has a profound and substantial impact on a person’s life. It represents the deprivation of privacy, freedom of association and ability to work. A court should not be prevented from taking into account these impacts as part of the sentencing matrix. 

8. Should it continue to be possible for a court to order that a person convicted of any offence be placed in the Sex Offenders Register if the court is satisfied that the offender poses a risk to the sexual safety of any other person?
Yes.  It is critical that decisions to register are taken carefully and on an individualised basis.  This includes recognising that there may be cases where the circumstances of a conviction for a different offence may warrant registration.  However, the discretion to register in these circumstances should be tightly defined and constrained. 

9. Should the duration of a registered sex offender’s reporting obligations continue to be automatically determined by a legislative classification of offences?
No. For the reasons discussed, the length of registration should be part of the discretion of the court.  

10. Should the court have a discretionary power to determine the length of the reporting period? What criteria should govern the exercise of any discretionary power?
Yes. The criteria designed should balance the need for monitoring against the impact of registration. 

11. Are the current provisions in the Sex Offenders Registration Act for suspending the reporting obligations of sex offenders adequate?
Yes.

12. Should the Chief Commissioner of Police or some other statutory official have the power to apply to a court for an order extending a registered sex offender’s reporting obligations?
Yes.

13. Should all registered sex offenders continue to have the same reporting obligations that are automatically determined by the legislation?
No.  

14. Should the court have a discretionary power to determine the content of a registered sex offender’s reporting obligations? What criteria should govern the exercise of any discretionary power?
Yes. The obligations could include standard requirements but otherwise be tailored to the individual’s circumstances and risk profile.

15. Should the Chief Commissioner of Police have additional powers which would permit police officers to test the truth of any report provided by a registered sex offender? If yes, what should those powers be and in what circumstances should they be available?
No. Existing investigative powers are sufficient for the reasons set out in paragraph 3.28 of the VLRC Paper.

16. Should the Chief Commissioner of Police have an express power to give some or all information in the Sex Offenders Register to CrimTrac for national law enforcement purposes?
Yes, given that sharing of such information is possible through direct request between State Police forces there is no good reason to prevent sharing of information through CrimTrac.

17. Should the Chief Commissioner of Police have an express power to give some or all information in the Sex Offenders Register to the Secretary of the Department of Human Services for child protection purposes?
We refer to our answer to question 2. 

18. Should the Chief Commissioner of Police have an express power to give some or all information in the Sex Offenders Register to any other public body or official for any other purpose?
No. The disclosure provisions in the Act are sufficient. 

19. Should registered offenders continue to be required to report ‘unsupervised contact’ with a child? If so, should the legislation contain guidance about what is meant by this term? Should registered sex offenders be required to report ‘unsupervised contact’ with a child before it occurs rather than after it has occurred? If reporting were required in advance of contact, should it be before the first contact, a subsequent contact, or at any other point in time?
The legislation should contain guidance on this issue.  We acknowledge the difficulty in balancing the desire to monitor contact with children with the onerous nature of this obligation.  If registration is tailored in the ways proposed in response to earlier questions it may be that this issue becomes less acute as those registrants with a reporting condition of this kind will have been specifically identified as requiring it. 

20. Are there adequate protections for registered sex offenders in the Act?
With the Act in its current form the answer to this question is ‘no’.  This is because the obligations are imposed automatically and without tailoring to the risk profile of the individual.  Achieving a targeted approach to obligations is the best way to respond to the legitimate concerns about the absence of protections. 

21. Are the current accountability and review mechanisms in the Act adequate?
VLA does not have the relevant expertise to answer this question

22. Should other government agencies be required or permitted by legislation to give the Chief Commissioner of Police information about a registered sex offender for inclusion in the Sex Offenders Register? If so, what type of information?
We acknowledge the efficiencies of a simple unified regime for disclosure of information for inclusion in the Register.  The types of information that may be disclosed should not go beyond those currently available under the various statutory regimes that apply.   

23. Should Corrections Victoria be required or permitted by legislation to give the Secretary of the Department of Human Services information about a sex offender that is acquired during any treatment programs undertaken by the offender when in custody or on parole?
No. A critical feature of the success of treatment programs is their confidentiality. Knowing that information disclosed in treatment will become recorded on the Registrar will inevitably have a chilling effect on the willingness of offenders to engage fully in these programs. This is plainly not in the public interest.
� See for example The Sunday Age, 24 July 2011. 


� Life time registration would apply if the accused was 18 years old and there are two or more charges of sexual penetration of a child under 16. If the accused was under 17 then they will still face a significant period of registration.


� S362 Children, Youth and Families Act 2005


� Richards, K. 2011 Trends & issues in crime and criminal justice no. 409: What makes juvenile offenders different from adult offenders? Canberra: Australian Institute of Criminology; p2.


� S5(2BC) Sentencing Act 1991. Similarly the Court is unable to take into account the impact of an order under the sex offender monitoring scheme see S5(2BA), (2BB) and (2BD) Sentencing Act 1991
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